2 
° 
y 4 
3 
we 
° 
> 
= 
” 
or 
w 
a 
y A 
> 
s 
< 
~_ 
wu 
° 
Aw 
© 
ire 
— 
— 
Oo 
uU 
ta 
x= 
- 
> 
a 
Q 
dua 
=x 
“” 
= 
f°) 
2 
a 























The FALL, 1957, Issue of 
The University of Illinois 


Law forum 


WILL PRESENT a Symposium on 


REAL PROPERTY SECURITY TRANSACTIONS 


I. Tools of Real Estate Financing........ Thomas H. Fegan 

II. Sources of Real Estate Financing....... Margaret Baxter 
III. Tax Consequences of Real Estate 

PIR iv snvrinavesiinncadoneness J. Nelson Young 

IV. Fundamentals of Appraisal............ Fletcher Seymour 


V. Foreclosure of the Security Interest. . Milton M. Hermann 





The WINTER, 1957, Issue 
WILL PRESENT a Symposium an 


INSURANCE OF BUSINESS RISKS 


I. The Marketing of Commercial 
i a cuuacianwind Norman Freeman 


II. Insurance of Transportation Risks. .Wéilliam B. Miller, Jr. 
III. Insurance of Warehousing and Other 


Rr Clarence R. Conklin 
IV. Insurance of Commercial Real Estate....Wylie H. Davis 
V. Insurance of Divided Interests............ John T. Even 





The SPRING, 1958, Issue 
WILL PRESENT a Symposium on 


BUSINESS CONTINUITY: LEGAL PROBLEMS AND 
PLANNING 











UNIVERSITY OF ILLINOIS 


Law Forum 


PUBLISHED BY THE COLLEGE OF LAW, UNIVERSITY OF ILLINOIS 








WituaM M. Lewers, Editor Marcaret ScraNToN, Assistant Editor 


Editorial Advisory Board 
ALBERT J. Harno, CHartes H. Bowman, Joun E. Cripset, Russert N. SuLtivan, 
J. G. THomas 


Council of Practicing Lawyers 
Austin Fiemine, Chicago; Norman J. Gunoracn, East St. Louis; Wittiam N. Happap, 
Chicago; Aton G. HALL, Springfield; Josepa H. HinsHaw, Chicago; Georce W. How- 
ARD, Mt. Vernon; Louis A. Koun, Chicago; Frank E. Maynarp, Rockford; A. J. 
SCHEINEMAN, Sterling. 





VOLUME 1957 SUMMER, 1957 NUMBER 2 





CONTENTS 
WORKMEN'S COMPENSATION IN ILLINOIS 


PaGE 
Coverage of the Illinois Workmen’s 
Compensation Act. .....6..cceccuseess W. C. Ropiequet and 
Thomas Q. Keefe 169 


“Injuries Arising Out of and in the Course of 
ON sco cevvnwrcavewsereenws Irving M. Greenfield 191 


Practice and Procedure in Claims Arising Under the 
Workmen’s Compensation Act............0+0+5 B. S. Quigley 217 


Proof of the Nature and Extent of Compensable 
I vince sccannncccaaesves vekus vaevews William P. Landon — 227 


An Appraisal of the Illinois Compensation 
| ree ey George T. Frampton 253 


STUDENT SECTION 
NOTES 
Employees’ Remedies Surviving the Workmen’s Compensation Act 277 


Methods of Establishing “Just Compensation” in Eminent Domain 
Proceedings in Illinois: A Symposium...............++0+e4: 289 


1 








COMMENTS 
Ambulance Chasing in Illinois: A Success Story...............06: 309 


RECENT DECISIONS 


CONSTITUTIONAL LAW—Results of Blood Test Admissible in 
Evidence (Breithaupt v. Abram, U.S. 1957). 0... cc ce cece ween 315 


CONSTITUTIONAL LAW—TV Broadcast by Labor Union 
Violates Corrupt Practices Act (United States v. United Auto- 


a ne er ere 319 
TAXATION—Significance of the Validation of the Use Tax (Tur- 
ee es re ee Oey ee rrr eee 323 


UNFAIR COMPETITION—Private Litigants Must Show Actual 
Damages to Recover Treble Penalty for Robinson-Patman Vio- 
lations (Enterprise Industries v. Texas Co., Fed. 1957)........ 329 





Views expressed in articles published in this periodical are to be attributed to their 
authors and not to the periodical, its editors, or the University of Illinois. 





Published Quarterly 
Subscription price, $3.50 per Volume $1.00 per Number 





Entered as second class matter April 12, 1949, at the Post Office at Urbana, Illinois, 
under the act of March 3, 1879. Office of Publication, 125 Law Building, 
University of Illinois, Urbana, Illinois 


Copyright 1957, by University of Illinois 
li 











Write 


Fo 
Th 
Bo 





r 
is 
oklet 
























If in the field of legal research you seek to com- 
bine maximum speed with complete accuracy, 
then this booklet might well have been written 
just for you. 


It describes a method of research which while 
simple in form and easy to pursue will afford 
you absolute certainty in the selection of case 
and statutory authorities upon which you pro- 
pose to rely. 


It makes apparent why lawyers by the tens of 
thousands consider Shepard's an indispensable 
member of the firm. 


Shepard's Citations 


Colora 


Please send me a complimentary copy of "How To Use Shepard's 
Citations”. 


do Springs, Colo. 




















THIRD 
EDITION 


Callaghan’s 
ILLINOIS 
DIGEST 


Digests all cases construing Illinois law 
e 


Cites annotated case series, 
appropriate statutes and texts of national repute 


e 
Thoroughly cross-referenced, this Digest is truly 
the focal point of all Illinois research. 


CALLAGHAN'S ILLINOIS DIGEST 


is offered on such easy terms, 
you can't afford to be without it. 


Write today for descriptive literature. 


& COMPANY 


SF Chicago 30, Illinois 


CALLAGHAN, 


6141 North Cicero Avenue > 





FOREWORD 


Although it was subsequently declared invalid, a statute adopted by 
Maryland in 1902 represented the first approach to a workmen’s compensa- 
tion system in the United States. Following this initial attempt and a series 
of United States Supreme Court decisions in 1917 upholding the constitu- 
tionality of workmen’s compensation laws, bills embodying compensation 
provisions were introduced in the various state legislatures, and by the close 
of 1948, when Mississippi became the forty-eighth state to pass such legis- 
lation, every state in the Union had enacted a statute providing compensa- 
tion benefits for employees injured in industrial accidents. Thus, within 
little more than forty years, each state had adopted as its policy the principal 
that workers are to be protected against certain occupational hazards and 
that industry must bear part of the financial burden resulting from industrial 
accidents. 

The place of workmen’s compensation in the American legal system 
today is well described in a recent book on social legislation which states 
that “during the forty years of active compensation systems in the United 
States the field has grown into one of the most important branches of the 
administration of justice. A voluminous literature on the subject has accum- 
ulated and the annual output of cases has reached staggering proportions. 
...”* The importance of this area of the law is evidenced by the fact that 
in Illinois alone, approximately 3,000,000 workers are covered by the state’s 
workmen’s compensation act. 

While few persons today would question the principle underlying the 
various workmen’s compensation laws, many questions can and have been 
raised concerning the scope and coverage of the laws, the adequacy of the 
benefits which are provided under workmen’s compensation, the adapta- 
bility of such laws to new industries, e.g., the industrial use of atomic 
energy, and the procedures established for securing compensation for in- 
juries resulting from industrial accidents. Moreover, although workmen’s 
compensation has assumed an important role in the American legal system, 
many lawyers are unacquainted with the basic provisions of the workmen’s 
compensation law and with the procedures to be followed in claiming 
compensation. 

In this issue of the Law Forum, a symposium on “Workmen’s Com- 
pensation in Illinois” is presented with a twofold purpose in mind: (1) to 
provide the means for obtaining an understanding of the basic provisions 
of the Illinois Workmen’s Compensation Act; and (2) to examine critically, 
but constructively, the present Illinois act in order to determine its ade- 
quacy in the light of current conditions. 

The first article in this symposium on “Workmen’s Compensation in 
Illinois” is devoted to the subject “Coverage of the Illinois Workmen’s 
Compensation Act.” In this article, the history of the Illinois act is described, 


* RIESENFELD AND MaxweE i, Mopern SociaAu LEGISLATION 136 (1950). 











and an examination is made of the problems relating to conflicts in juris- 
diction. An analysis is presented of the “automatic coverage” and “coverage 
by election” provisions of the Illinois Workmen’s Compensation Act and of 
the terms “employer” and “employee” as they are used in the act. 

“Injuries Arising Out of and in the Course of Employment,” the second 
article here presented, contains a survey of the problems that have arisen 
in connection with the requirement that in order for it to be compensable 
an injury must “arise out of and in the course of the employment.” An 
examination is made of the compensation cases involving accidents which 
occurred while going to or from work, accidents which occurred off the 
employer’s premises, accidents which resulted from acts of God, accidents 
which occurred while in violation of instructions, accidents which resulted 
from assaults, horseplay, and recreational activities, and accidents which 
occurred while the employee was performing a voluntary act. 

In the third article in this symposium, “Practice and Procedure in 
Claims Arising Under the Workmen’s Compensation Act,” a description 
is given of the steps to be followed in proceedings before an arbitrator and 
of the procedural requirements which must be met in order to obtain re- 
view by the Illinois Industrial Commission of the arbitrator’s decision. This 
article also contains a discussion of appellate practice in workmen’s compen- 
sation cases. 

The fourth article in this symposium, “Proof of the Nature and Extent 
of Compensable Injury,” is concerned with the testimony and documents 
that may be introduced in a compensation case and with the types of in- 
juries which are compensable under the Illinois Workmen’s Compensation 
Act. Several question-and-answer illustrations are given of the types of 
testimony which are commonly used to prove the nature and extent of 
injury. 

The fifth article in this symposium is devoted to “An Appraisal of the 
Illinois Compensation Statute.” In this article, the Illinois Workmen’s Com- 
pensation Act is evaluated as a working document for lawyers, as a docu- 
ment for providing adequate coverage and benefits, and as a document for 
meeting new needs. Special attention is given to the problems created in 
this field of law by the development of atomic energy and its utilization for 
industrial purposes. 

The student Note which accompanies this symposium is concerned 
with “Employees’ Remedies Surviving the Workmen’s Compensation Act.” 
Attention is given td remedies against the employer and against third persons. 

The present editor of the Law Forum has been granted a leave-of- 
absence from the University of Illinois for the year 1957-1958. During this 
period, Mr. Paul O. Proehl, a member of the Illinois Bar and of the College 
of Law faculty, will serve as editor. 


WituraM M. Lewers 
Editor, Law Forum 














COVERAGE OF THE ILLINOIS 
WORKMEN’S COMPENSATION ACT 


BY W. C. ROPIEQUET * AND 
THOMAS Q. KEEFE ** 


INTRODUCTION 


History and Background of the Illinois Workmen’s 
Compensation Act 


WHILE THE PRINCIPLES of workmen’s compensation originated in 
Germany in the latter part of the nineteenth century, the first state com- 
pensation acts in the United States, such as New York, Massachusetts and 
Illinois, were patterned largely on the British act of 1906. 

The first Illinois workmen’s compensation act, enacted in 1911, and 
effective May 1, 1912, created no commission to administer the act and 
permitted a trial de novo in the circuit court, with right to trial by jury. 
This act was repealed in 1913 by an act substantially similar to the present 
act, although the 1913 act was solely an elective act. In 1917, this act was 
made compulsory in its application to those employments defined by 
section 3 to be extra-hazardous, substantially as in the present act. Other 
amendments were made at practically every biennial session of the legis- 
lature, consisting principally of increases in compensation benefits although 
accompanied by some other significant amendments, until July 9, 1951, 
the effective date of the present act.1 The 1951 act is actually more of a 
rearrangement of the prior act than a new act. 

Unlike some other state acts, the IJlinois Workmen’s Compensation Act 
has never covered occupational diseases as distinguished from accidental 
injuries. An early act passed in 1911 providing for recovery by statutory 


*W. C. ROPIEQUET. A.B. 1914, University of Illinois; LL.B. 1920, 
Benton College of Law; vice-chairman, Workmen’s Compensation 
division, Insurance Section, American Bar Association, 1946-1951; 
chairman, Workmen’s Compensation Law Section, Illinois State Bar 
Association, 1953-1955; contributor to Preparing and Trying Cases in 
Illinois (1951); attorney-at-law, East St. Louis, Illinois. 


** THOMAS Q. KEEFE. A.B. 1942, Quincy College; LL.B. 1953, St. 
Louis University; arbitrator, Illinois Industrial Commission, 1949-1953; 
vice-chairman, Workmen’s Compensation Law Section, Illinois State 
Bar Association, 1956—; associate of the firm of Oehmke, Dunham & 
Boman, East St. Louis, Illinois. 


1x. Rev. Srat. c. 48, §§ 138.1-138.28 (1955). 
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action for some occupational diseases was declared unconstitutional.? 
Effective October 1, 1936, this vacuum was filled by the passage of the 
workmen’s Occupational Diseases Act. Except for the fact that it is not 
extraterritorial, it is substantially similar to the Workmen’s Compensation 
Act in so far as benefits and procedure are concerned. The 1957 legislature 
amended the Occupational Diseases Act to provide that it shall apply auto- 
matically to all extra-hazardous employments listed in section 3 of the 
Workmen’s Compensation Act, and other employers may elect to be bound. 
Prior to the recent amendment, the Occupational Diseases Act was elective 
to all employers.** This act has, since its passage, been amended to follow 
corresponding amendments to the compensation act. 


Constitutionality 


On a number of occasions, the constitutionality of the Workmen’s 
Compensation Act has been assailed on various grounds, such as that it is 
an unlawful delegation of judicial powers to the Industrial Commission; 4 
that it deprives one of the right to trial by jury as granted by the consti- 
tutions of the United States and of this state;® that its classification of 
extra-hazardous occupations is arbitrary and wanting in uniformity, and, 
therefore, represents class legislation; ® that it is a violation of freedom of 
contract; 7 that the right of an employer to require a physical examination 
of the claimant results in an unreasonable search and seizure;® that the 
act includes persons whose employment was outside of the state;® and 
that by providing for compensation for illegally employed minors, it violates 
the child labor laws.1° Except for holding an isolated clause or paragraph 
unconstitutional, which, by reason of the saving clause, has not affected 
the constitutionality of the act as a whole, the Supreme Court of Illinois 
has uniformly held the act to be constitutional. 

Originally, the act did not provide for any review of questions of fact 
by the courts. To forestall an attack on its constitutionality on such 
grounds, the act was amended effective July 1, 1921, to provide that the 


2 Boshuizen v. Thompson & Taylor Co., 360 Ill. 160, 195 N.E. 625 (1935); Parks 
v. Libby-Owens-Ford Co., 360 Ill. 130, 195 N.E. 616 (1935). 

SIut. Rev. Stat. c. 48, §§ 172.36-172.62 (1955). 

3*S.B. 890, 70th Ill. Gen. Assembly (1957). 

*Grand Trunk Western Ry. v. Industrial Comm’n, 291 Ill. 167, 125 N.E. 748 (1919). 

5 Ibid. 

6 Marshall Field & Co. v. Industrial Comm’n, 285 Ill. 333, 120 N.E. 773 (1918). 

7 Deibeikis v. Link-Belt Co., 261 Ill. 454, 104 N.E. 211 (1914). 

8 Ibid. 

® Kennedy-Van Saun Mfg. and Engineering Corp. v. Industrial Comm'n, 355 Ill. 
519, 189 N.E. 916 (1934); Beall Bros. Supply Co. v. Industrial Comm’n, 341 Ill. 193, 173 
N.E. 64 (1930). 
10Landry v. E. G. Shinner & Co., 344 Ill. 579, 176 N.E. 895 (1931). 
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courts could review all questions of law and fact, but that a decision of 
the Industrial Commission on facts could be set aside only if it was “con- 
trary to the manifest weight of the evidence.” In two cases, the supreme 
court held this qualifying clause unconstitutional as an invasion by the 
legislature of the functions of the court.!! Although this clause has been 
deleted from the revised statutes and no longer appears in the act, the 
supreme court, in a hundred or more cases, has ignored its prior decisions 
and has applied this repealed clause, and still applies it, as an inviolable 
principle of law. 

The first paragraph of section 29 of the 1913 act, provided that when 
an injury or death for which compensation is payable was not caused by 
the negligence of the employer or his employees, but by the negligence of 
a third party, and such third person was subject to the act, either by 
election or by the compulsory provisions, then the rights of the injured 
employee or his personal representative were transferred to his employer. 
This provision was held unconstitutional in a case decided in 1952.!* Fol- 
lowing this decision, the Workmen’s Compensation Act now in effect was 
amended to provide: 


“Where the injury or death for which compensation is payable under 
this Act was not proximately caused by the negligence of the employer 
or his employees and was caused under circumstances creating a legal 
liability for damages on the part of some person other than the em- 
ployer to pay damages, then legal proceedings may be taken against 
such other person to recover damages notwithstanding such employer’s 
payment of or liability to pay compensation under this Act... .” #8 

In passing, it should be noted that a discussion so limited in space as 

is this article, must necessarily in many instances merely announce what is 
conceived to be the general rule of law without the qualification of possible 
minor exceptions. Where, on occasion, the Illinois Supreme Court has 
reversed itself in its decisions, it would indeed be presumptuous on our 
part to claim infallibility. We can only hope for as careful an analysis as 
possible in the light of past experience. 


PROBLEMS PERTAINING TO CONFLICTS IN 
JURISDICTION 


Coverage by Federal Acts 


In connection with these problems, it should be borne in mind that 
employees are not removed from the provisions of the states’ workmen’s 


11 Otis Elevator Co. v. Industrial Comm’n, 288 Ill. 396, 123 N.E. 600 (1919); Marshall 
Field & Co. v. Industrial Comm’n, supra note 6. 

12 Grasse v. Dealer’s Transport Co., 412 Ill. 179, 106 N.E.2d 124, cert. denied, 344 
US. 837, 73 Sup. Ct. 47 (1952). 
13 Tp. ANN. Stat. c. 48, § 138.5(b) (Smith-Hurd Supp. 1956). 











172 WORKMEN’S COMPENSATION IN ILLINOIS — [Vot. 1957 


compensation acts, as it is frequently assumed, merely because they are 
employed to work in navigable streams or are engaged in interstate com- 
merce. Their exclusion from state coverage is not by reason of the intrinsic 
nature of their work, but because they are engaged in employments which 
are covered by acts of Congress, and concerning which the states are, by 
the federal Constitution, restrained from enacting conflicting legislation. 


(a) Longshoremen’s and Harbor Workers’ Act. The longshoremen’s 
and harbor workers’ compensation act !* covers employees where an injury 
occurs upon navigable waters of the United States, including any dry dock, 
if recovery may not validly be provided by state law. This act does not 
cover a master or member of a crew of any vessel, nor does it cover any 
person engaged by the master to load or unload or repair any vessel under 
eighteen tons net. Officers or employees of the United States, or of any 
agency thereof, or of any state or foreign government, or of any political 
subdivision thereof, are excluded as well. Under this act, no negligence of 
the employer or master need be proved. 

(b) Jones Act. Those employed at sea or on navigable lakes or rivers 
as masters, pilots, or members of the crew of a vessel, are covered by the 
provisions of the admiralty law known as the Jones Act,15 which extends 
to such persons the provisions of the Federal Employers’ Liability Act. 
Case law prior to 1927 had developed the definition of a “seaman,” as that 
term is used in the Jones Act, to include stevedores and longshoremen. 
Following the passage of the Longshoremen’s and Harbor Workers’ Act in 
1927, the question whether a longshoreman or stevedore is a seaman under 
the provisions of the Jones Act or a person subject to the provisions of the 
longshoremen’s act has given the court some difficulty. Even the United 
States Supreme Court holdings do not at all times seem consistent. Some 
situations are so difficult of determination as to whether an employee is a 
member of a crew that it may be a question which is best left for the jury’s 
consideration.1¢ 

(c) Federal Employers’ Liability Act. The rights of employees of rail- 
roads engaged in interstate commerce to recover for injuries sustained in 
the course of their employment, and in the case of death, the right to 
recovery by their personal representatives, are confined to those granted 
by the Federal Employers’ Liability Act.17 The right of recovery of any 
employee of a common carrier by railroad, any part of whose duties shall 
be the furtherance of interstate or foreign commerce, or which in any 
way directly or closely and substantially affects interstate or foreign com- 
merce, is governed by the Federal Employers’ Liability Act. The burden 


14.44 Stat. 1424 (1927), 33 U.S.C. §§ 901-950 (1952). 

15 38 Srar. 1185 (1915), 46 U.S.C. § 688 (1952). 

16 See Carumbo v. Cape Cod S.S. Co., 123 F.2d 991 (1st Cir. 1941). 
1735 Stat. 65 (1908), 45 U.S.C. §§ 51-60 (1952). 
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is upon the employer to prove that the employee was engaged in interstate 
~ commerce and, therefore, is not entitled to the benefits of the Workmen’s 
Compensation Act.1§ 

The clause in the Federal Employers’ Liability Act, which states “in 
any way directly or closely and substantially affects such commerce,” has 
given the administrators of the Workmen’s Compensation Act no little diffi- 
culty. Especially so, since an employer under the Workmen’s Compensation 
Act can file an application with the Industrial Commission and name the 
employee as party-respondent, and thus obtain a determination of whether 
the compensation act applies to the situation. However, the findings of the 
Industrial Commission would not be controlling and are not res judicata 
in an action subsequently brought by the employee under the Federal 
Employers’ Liability Act. 

Up to the present time, Congress has not seen fit to legislate with 
respect to accidental injuries sustained by the thousands of truck drivers, 
air transportation workers, and other employees working in connection with 
interstate commerce. As to all such other interstate employees, the various 
workmen’s compensation acts are applicable, subject to the varying pro- 
visions as to extraterritoriality which are discussed below. 

The definition of the term “interstate commerce” insofar as it affects 
railroad employees, has, since the inception of the Illinois Workmen’s 
Compensation Act, been generally enlarged by the interpretations of the 
United States Supreme Court and federal courts, as well as the Supreme 
Court of Illinois.1® Here again, detailed discussion is inhibited but certain 
general rules of law have emerged. 


Extraterritorial Coverage of the Illinois Workmen’s Compensation Act 


Originally, there was no provision in the Illinois act with respect to 
an extraterritorial application, and the act was originally limited by its title 
to “accidental injuries or death suffered in the course of employment within 
this state.” Under this act, compensation was denied for injuries sustained 
outside the territorial limits of this state.2° Effective July 1, 1925, the title 
of the act was amended by the addition of the clause, “and without this 
state where the contract of employment is made within this state.” This 
provision was held constitutional, and awards of compensation for acci- 
dental injuries incurred outside the state have been sustained in numerous 
cases where the contract of employment was made in IIlinois.24 It should 


18 See Lowden v. Industrial Comm’n, 367 Ill. 596, 12 N.E.2d 647 (1938). 

19 T]linois Cent. R.R. v. Industrial Comm’n, 414 Ill. 546, 111 N.E.2d 590 (1953). 

20 Union Bridge and Const. Co. v. Industrial Comm’n, 287 Ill. 396, 122 N.E. 609 
(1919). 

21 Kennedy-Van Saun Mfg. and Engineering Co. v. Industrial Comm’n, 355 III. 
519, 189 N.E. 916 (1934); Beall Bros. Supply Co. v. Industrial Comm’n, 341 Ill. 193, 173 
N.E. 64 (1930). 
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be noted that neither the title nor any other portion of the present occu- 
pational diseases act provides for similar extraterritorial application, and 
the Supreme Court of Illinois has so held.?? 

The problem of whether the Illinois Industrial Commission and the 
Illinois courts will take jurisdiction in a case where the contract of employ- 
ment was made in a foreign state and the act of that state has extraterritorial 
provisions, and the accidental injury occurs within this state, cannot be 
said to be settled in view of recent decisions of the United States Supreme 
Court. No section of the Illinois Workmen’s Compensation Act specifically 
provides for compensation to a non-resident for an injury suffered within 
this state where the contract of employment was made in the state of his 
residence or some other state. The title of the Illinois act reads: “An Act 
to promote the general welfare of the people of this State by providing 
compensation for accidental injuries or death suffered in the course of 
employment within this State.” Conversely, there is no section of the 
Illinois act that excludes injuries suffered within this state because the 
contract of employment was not entered into in Illinois. Determination of 
such controversies must be based on the general principles of comity 
between states. In one case,?% where the contract of employment was 
made in Indiana, which was the residence of both the employer and the 
employee, and the accidental injuries occurred in Illinois, where the em- 
ployee had been working for almost a month, the Illinois Supreme Court 
held that the contract of employment having been entered into in the 
state of Indiana between the parties who were subject to the terms of 
the Indiana act, the provisions of that act providing for an exclusive remedy 
must prevail and no other remedy was available. In this case, the Supreme 
Court of Illinois reversed the circuit court which had confirmed an award 
of the Industrial Commission. 

In a United States Supreme Court case, the employee and employer 
had executed a written contract in California for work to be done in 
Alaska, and the parties had stipulated in the contract of employment that 
the Alaska workmen’s compensation act should apply. The employee was 
injured in Alaska and brought his action in California after he returned to 
California, and the California Commission entered an award. The United 
States Supreme Court affirmed the award in view of the provisions of the 
California act that no contract, rule, or regulation shall exempt the employer 
from liability for the compensation fixed by the act, and ruled that the 
stipulation that the Alaska act shall govern was invalid. The full faith and 
credit clause of the federal Constitution does not require that every statute 


22 Dur-ite Co. v. Industrial Comm’n, 394 Ill. 358, 68 N.E.2d 717 (1946). 

28 Cole v. Industrial Comm’n, 353 Ill. 415, 187 N.E. 520 (1933). 

24 Alaska Packers’ Ass’n v. Industrial Acc. Comm’n, 294 U.S. 532, 55 Sup. Ct. 518 
(1935). 
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of another state shall override a conflicting statute of the forum. In another 
United States Supreme Court case,?5 the California Commission took juris- 
diction and entered an award in favor of an employee of a Massachusetts 
employer who was on temporary duty at the California plant of the em- 
ployer when he was injured. The employer contended that the Massa- 
chusetts act should apply since it provided for an exclusive remedy, a 
provision similar to that found in the Indiana act that the Illinois Supreme 
Court gave effect to in Cole v. Industrial Comm’n.* The United States 
Supreme Court held that the full faith and credit clause does not require 
one state to substitute for its own statute the conflicting statute of another 
state and affirmed the award. There are dissimilarities in the wording of 
the California act and the Illinois act concerning injuries occurring within 
those two states. 

Generally speaking, it may be said that it lies within the discretion of 
the industrial commission or the courts of the forum to determine whether 
compensation shall be denied because the contract of employment was made 
in another state. California, Iowa, and other states have decided the question 
and will take jurisdiction. In the Cole case the Illinois court gave effect to 
the exclusive remedy provision of the Indiana act. To date there has been 
no case arise where the contract of employment was made in another state 
which does not have an exclusive remedy provision and where the injuries 
occurred in Illinois. The Supreme Court of Illinois had an opportunity to 
decide the question in one case,?7 but denied the petition for writ of error, 
although counsel in the case advised the court that they were unable to find 
an Illinois case specifically deciding the issue presented. In that case, em- 
ployee Elifritz was a resident of Ohio, the contract of employment was 
made in Ohio, and he was injured as he was passing through Illinois enroute 
from Dayton, Ohio to St. Louis. Elifritz, a truck driver, had entered into a 
written contract of employment with the Decatur Cartage Company, an 
Illinois corporation with a branch office in Ohio, and doing business in 
Ohio. 

It seems clear, however, that when an injured employee has submitted 
to one jurisdiction and has received a final award which amounts to a 
judgment, it is res judicata and entitled to full faith and credit in all other 
jurisdictions.”8 

The state where the contract of employment was entered into is 
determined by the general law of contract which provides that the contract 


25 Pacific Employers Ins. Co. v. Industrial Acc. Comm’n, 306 U.S. 493, 59 Sup. Ct. 
629 (1939). 


26 Supra note 23. 

27 Decatur Cartage Co. v. Industrial Comm’n, 4 Ill. 2d 628 (1955) (Docket No. 
33588). 

28 Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 64 Sup. Ct. 208 (1943). 
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was made at the place where the last act occurred which was necessary to 
complete the contract.”® 

In situations where employees are hired to do work in another state, 
the parties often agree in the contract of employment that the compensation 
law of the state where the work is to be performed will govern. Under 
the Cole case, the Illinois courts may give effect to such an agreement. 
However, in view of the decision in Alaska Packers’ Ass’n v. Industrial Acc. 
Comm’n,®® which was decided some two years after the Cole case, the 
ruling might be different. In the absence of any provision in the contract 
of hire that the compensation law of the state where the work is to be 
performed will govern, the injured employee may recover under the Illi- 
nois act irrespective of whether or not he could have recovered under the 
law of the state where the accident occurred, provided he has not already 
received a final award of compensation in another state. 

If the act of the state of employment is not extraterritorial, an 
accident sustained in Illinois would certainly be compensated in this state. 

Beyond the principles heretofore noted, there are numerous qualifica- 
tions of the law of extraterritorial compensation as evidenced by numerous 
decisions of the United States Supreme Court, various federal courts, and 
the courts of most industrial states. 


EMPLOYMENTS COVERED BY ACT 


Automatic Coverage for Extra-hazardous Employments 


All private employers and all of their employees are subject to the 
provisions of the Illinois Workmen’s Compensation Act if the business or 
enterprise falls within one of the groups enumerated in section 3.5 

The enterprises or businesses which are declared to be extra-hazardous 
and to which the provisions of the act automatically apply are as follows: 


(1) the erection, maintaining, removing, remodeling, altering, or 
demolishing of any structure; 

(2) construction, excavating, or electrical work; 

(3) carriage by land, water, or aerial service, and loading or unloading 
in connection therewith, including the distribution of any commodity by 
horse-drawn or motor vehicle where the employer employs more than two 
employees in the enterprise or business; 

(4) the operation of any warehouse or general or terminal storehouses; 

(5) mining, surface mining, or quarrying; 

(6) any enterprise in which explosive materials are manufactured, 
handled, or used in dangerous quantities; 


2° Johnston v. Industtial Comm’n, 352 Ill. 74, 185 N.E. 191 (1933). 
8 Supra note 24. 
31 Iz1, ANN. Stat. c. 48, § 138.3 (Smith-Hurd Supp. 1956). 
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(7) any enterprise wherein molten metal, or explosive or injurious gases 
- or vapors, or inflammable vapors or fluids, or corrosive acids, or atomic 
radiation are manufactured, used, generated, stored, or conveyed in danger- 
ous quantities or in dangerous circumstances; 

(7%) any enterprise in which sharp-edged cutting tools, grinders, or 
implements are used, including all enterprises which buy, sell, or handle 
junk and salvage, demolish, or reconstruct machinery; 

(8) any enterprise in which statutory or municipal ordinance regu- 
lations are now or shall hereafter be imposed for the regulating, guarding, 
use, or the placing of machinery or appliances, or for the protection and 
safeguarding of the employees or the public therein; 

(9) any enterprise, business, or work in connection with the laying out 
or improvement of subdivisions of tracts of land; 

(10) any enterprise for the treatment of cross-ties, switch-ties, tele- 
graph poles, timber, or other wood with creosote or other preservatives; 

(11) establishments open to the general public wherein alcoholic 
beverages are sold to the general public for consumption on the premises; 

(12) the operation of any public women’s beauty shop wherein 
chemicals, solutions, or heated instruments or objects are used or applied by 
any employee in the dressing, treatment or waving of women’s hair; 

(13) any business or enterprise serving food to the public for con- 
sumption on the premises wherein any employee as a substantial part of 
his work uses handcutting instruments or slicing machines or other devices 
for the cutting of meat or other food or wherein any employee is in the 
hazard of being scalded or burned by hot grease, hot water, hot foods, or 
other hot fluids, substances or objects.®? 


As subsequently noted, farming and all agricultural enterprises are 
excluded from this extra-hazardous classification.** 

The decisions are legion, defining and construing the terms of section 3 
which enumerate the activities of enterprises to which the act applies auto- 
matically, and space does not permit the citation of all these cases. Whether 
or not a business or enterprise is extra-hazardous may be a question of fact.®® 
Even though a business or enterprise does not fall within the groups enumer- 
ated in section 3, if it is, in fact, extra-hazardous, the Illinois Supreme Court 


32 Tbid., as amended by S.B. 889, 70th Ill. Gen. Assembly (1957). The paragraph 
numbering used in the text in listing the named extra-hazardous activities follows that 
used in section 3 of the Illinois Workmen’s Compensation Act. Paragraphs (11), (12), 
and (13), and “atomic radiation” in paragraph (7) were added in the 1957 amendments. 
Paragraphs (11) and (13) were presumably added because of recent supreme court 
decisions holding that such businesses did not fall within paragraph (744) of the act. 

33 Jd. § 138.3 (8). 

84Tit, ANN. Stat. c. 48, § 139 n.n. 21-63 (Smith-Hurd 1950). 


35 Thieme v. Harris, 346 Ill. App. 575, 105 N.E.2d 778 (1st Dist. 1952) (abst. dec.). 
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has held that it was the intention of the legislature that such business or 
enterprise should be covered automatically.%¢ 

It is also to be noted that all employees of any department of an 
employer engaged in an extra-hazardous enterprise, or of an employer who 
has elected to be bound regardless of whether the injured employee is 
assigned to a non-hazardous task, are subject to the provisions of the act. 
Thus, all stenographers, clerks, mail messengers, and other desk employees 
are covered as well as the employees on the production line.*? 

An employer may have more than one business and one or more of 
such businesses may not be extra-hazardous. If he has not elected to come 
under the act as to the non-hazardous businesses either by election or by 
insuring his liability, the employees of the non-hazardous enterprises or 
businesses are not covered.3® In one case where the employee was under 
one contract of employment but rendered two different types of services, 
one as a janitor at the printing shop of the employer, and the other as a 
yard man for his employer, and was paid only one salary and this by the 
printing company, he was denied recovery when he fell from a tree at 
the residence of the employer.*® The reason assigned was that he was not 
injured while in the usual course of the trade, business, or occupation of 
the employer. This decision has been criticized by many attorneys since 
the employer was insured and the insurance company took premiums on 
the wages paid the employee. Furthermore, insuring liability even in 
employments not held to be extra-hazardous, or insuring employees where 
the work being done is not a “business or enterprise” and not in the usual 
course of trade, business, or occupation of his employer, amounts to an 
election and all employees are covered.‘ 


Coverage by Election as Distinguished from the Automatic 
Coverage of Extra-Hazardous Employments 


If the employer’s business activity is not such that it falls within the 
classes of extra-hazardous enterprises enumerated in section 3, but the 
employer desires to be bound by and subject to the provisions of the 
Workmen’s Compensation Act or the Occupational Diseases Act, he may 
elect to come under the act. 


36 Chicago Cleaning Co. v. Industrial Comm’n, 283 Ill. 177, 118 N.E. 989 (1918). 

87 T]linois Publishing and Printing Co. v. Industrial Comm’n, 299 Ill. 189, 132 N.E. 
511 (1921); McNaught v. Hines, 300 Ill. 167, 133 N.E. 53 (1921). 

38 Peterson v. Industrial Comm’n, 315 Ill. 199, 146 N.E. 146 (1924); Ready & Cal- 
laghan Coal Co. v. Industrial Comm’n, 306 Ill. 112, 137 N.E. 422 (1922); Vaughan’s Seed 
Store v. Simonini, 275 Ill. 477, 114 N.E. 163 (1916). 

89 Phillips v. Industrial Comm’n, 390 Ill. 335, 61 N.E.2d 681 (1945). 

40 This statement would not apply to employees in agricultural activities, which are 
specifically exempted from the provisions of the act, unless such activities are expressly 
covered in the insurance policy. 
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Election under both the Workmen’s Compensation and Occupational 
. Diseases Acts may be accomplished in one of the two ways, namely, by 
insuring his liability with some insurance carrier authorized, licensed, or 
permitted to do business in this state, or by filing notice of election with 
the Industrial Commission.t! Many employers who are in the so-called 
non-hazardous employments have elected to be subject to the provisions 
of the act in order to relieve themselves and their companies from liability 
to pay damages, since the rights of the employer and employee in such 
non-hazardous employments, in the absence of an election to come under 
the act, are the same as those that existed prior to enactment of the work- 
men’s compensation laws. 

As noted above, an employer may elect to be bound by the act by 
insuring his liability, such election being effective only until the date of 
expiration or cancellation of the policy of insurance.42 Where an employer 
elects to come under the act by filing notice with the Commission, he is 
bound until the following January 1 and for terms of each year thereafter. 
The employer may reject the act after an election to come under the act, 
by filing notice with the Industrial Commission and by giving notice to his 
employees at least sixty days prior to the end of the calendar year. Such 
an employer may withdraw his rejection any time by giving thirty days’ 
written notice. 

Employees of an employer who has elected to be bound by the act are 
automatically under the act unless within thirty days of hiring or within 
thirty days of the date upon which the employer elected to come under 
the act, the employee notifies the Industrial Commission that he does not 
wish to be subject to the act. In any such instance, the Industrial Com- 
mission so notifies the employer. An employee once bound by the act 
and not employed in an extra-hazardous occupation may withdraw from 
the operation of the act by filing a written notice of withdrawal with the 
Commission, at least ten days prior to January 1 of any year. The employee 
who has withdrawn may in turn withdraw his election to reject the act by 
giving thirty days’ notice to the Industrial Commission. 


Coverage of Bodies Politic 


In addition to private employers, the state, county, city, town, town- 
ship, incorporated village, school district, body politic, or municipal cor- 
poration, all or any part of whose activities fall within the enumerated list 
in section 3 declared to be extra-hazardous, are automatically subject to 
the provisions of the act.** 


41 Itt. ANN. Stat. c. 48, § 138.2(a) (Smith-Hurd Supp. 1956). 
42 Id. § 138.2(b). 
48 Td. § 138.2(d). 
441d. § 138.3. 
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Employees and Employers: Statutory Definition 


The term “employer” as defined in section 1(a) of the act,*® includes 
the state, each county, city, town, township, incorporated village, school 
district, body politic, and municipal corporation, and every person, firm, 
public or private corporation, hospital, public service, eleemosynary, re- 
ligious, or charitable corporation or association who has any person in 
service or under a contract for hire, express or implied, oral or written, 
and who is engaged in any activity declared to be extra-hazardous, or who 
has elected to be subject to the provisions of the act. 

The term “employee” is defined in section 1(b) of the act,** and, 
generally speaking, includes every person in the service of another under 
any contract of hire, express or implied, oral or written. 

Officials of political bodies are not “employees.” Whether one is an 
official or an employee depends upon whether the office is created by 
statute or ordinance and elected office holders and officials filling an office 
so created are not considered employees.‘ 

Special provisions are made under section 1(b)(1) to cover employees 
of the University of Illinois and employees of the state, county, city, town, 
township, incorporated village, school district, body politic, or municipal 
corporation. The police and fire departments of Chicago are specifically 
exempt.48 


What is a “Business or Enterprise”? 


In connection with what has been said in regard to the extra-hazardous 
occupations to which the act automatically applies, it is to be noted that 
it applies to the “enterprises or businesses” of the employer. The meaning 
of that term has been passed upon many times by the courts.*® The work 
being done, as a general rule, must be a business or undertaking that is not 
merely incidental to some other business or enterprise. It need not be, but 
it usually is, for profit. Hospitals and other eleemosynary institutions and 
some school districts, or boards of education, are subject to the provisions 
of the act. The maintaining of a residence or country place could hardly 
be said to be a business or enterprise. It must be shown that a substantial 
portion of the time and attention of the employer is devoted to the opera- 
tions or undertaking. 

Although the work may be extra-hazardous, if the employee was not 


45 Jd. §§ 138.1(a) (1), 138.1(a) (2). 

46 Jd. § 138.1(b). 

47 Metropolis v. Industrial Comm’n, 339 Ill. 141, 171 N.E. 167 (1930); Johnson v. 
Industrial Comm’n, 326 Ill. 553, 158 N.E. 141 (1927). 

48 Int. ANN. Stat. c. 48, § 138.1(b) (1) (Smith-Hurd Supp. 1956). 

49 School Directors v. Industrial Comm’n, 409 Ill. 260, 99 N.E.2d 114 (1951); Board 
of Education v. Industrial Comm’n, 301 Ill. 611, 134 N.E. 70 (1922); Uphoff v. Industrial 
Board, 271 Ill. 312, 111 N.E. 128 (1915). 
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engaged in the usual course of the trade, business, profession, or occupation 
of his employer when he was injured, it is not a compensable injury under 
the Workmen’s Compensation or Occupational Diseases Acts.5° Thus, a 
casual or occasional employee who was hired to repair a window or paint 
a room at a place where his employer was carrying on an extra-hazardous 
enterprise, was held not to be engaged in the usual course of trade or 
business of his employer and was not covered by the Workmen’s Compensa- 
tion Act.®! A person hired to remove a barn where the work was temporary 
and the employer’s business was the subdivision and sale of real estate was 
not allowed to recover compensation for injuries sustained in the course of 
such work.°? 


Exemption of Farming 


The second paragraph of subsection 8 of section 3 applies to farmers as 
employers and provides: 


“Nothing contained herein shall be construed to apply to any work, 
employment or operations done, had or conducted by farmers and 
others engaged in farming, tillage of the soil, or stock raising, or to 
those who rent, demise or lease land for any such purposes, or to any- 
one in their employ, or to any work done on a farm or country place, 
no matter what kind of work or service is being done or rendered.” 


This provision is broad, and the courts have said that it shall be con- 
strued largely in favor of farmers.5* It applies to any work done on a 
farm or country place that is in the nature of farming. Injuries sustained 
in tilling farm lands, using hatchets, hammers, and other sharp-edged cutting 
instruments, hauling clover with a threshing machine,®* and hauling 
fertilizer,*7 have been held not to be compensable injuries. Farmers may, 
however, elect to be bound by the act in either of the two ways hereto- 
fore mentioned. 


Illegally Employed Minors 


There are several sections and provisions of the act which apply to 
minors as employees. Since the 1913 act, there have been numerous amend- 
ments to those provisions which apply to minors. At this time, the law 
seems fairly well settled and no attempt will be made to give an exhaustive 
report on the evolution of the present provisions of the act. 


50 Int. ANN. STAT. c. 48, § 138.1(b) (2), § 172.36(b) (2) (Smith-Hurd Supp. 1956). 
51 School Directors v. Industrial Comm’n, supra note 49. 

52H. Roy Berry Co. v. Industrial Comm’n, 318 Ill. 312, 149 N.E. 278 (1925). 

58 Tit. ANN. Stat. c. 48, § 138.3(8). 

54 Peterson v. Industrial Comm’n, 315 Ill. 199, 146 N.E. 146 (1924). 

55 Noverio v. Industrial Comm’n, 348 Ill. 137, 180 N.E. 861 (1932). 

56 Hill v. Industrial Comm’n, 346 Ill. 392, 178 N.E. 905 (1931). 

51 Seggebruch v. Industrial Comm’n, 288 Ill. 163, 123 N.E. 276 (1919). 
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Provisions of the act affecting minors may be found in section 1(b) (2) 
of the act,5* which states that minors are considered the same as adult 
employees with power to contract, receive payments, and give quittances 
for compensation benefits. Injured employees under sixteen years of age at 
the time of the accidental injury and who are illegally employed by reason 
of the provisions of the child labor act are considered the same as adult 
employees with power to contract, receive payments, and give releases for 
benefits received. 

Any illegally employed minor or his legal representative may within 
six months of the injury or death file with the Industrial Commission a 
rejection of his rights and benefits under the act and pursue common-law 
or statutory remedies to recover damages.®® However, in the event pay- 
ments are made to the illegally employed minor or his legal representative 
under the provisions of the act and those payments are approved by the 
Industrial Commission, they constitute a bar to any rejection that is later 
filed with the Commission.® It is now settled that the Industrial Commission 
has jurisdiction to make awards or approve settlements in cases of illegally 
employed minors where no rejection has been filed with the Industrial 
Commission within six months of the date of the injury.*! The six-months’ 
period within which an illegally employed minor or his personal repre- 
sentative may file a rejection with the Industrial Commission begins to 
run from the date of the injury and not from the date when a guardian was 
appointed. If no rejection has been filed within this period, a suit at law 
will be dismissed and the minor employee or his personal representative 
must proceed under the workmen’s compensation act.® 

Not all employed minors under the age of sixteen are illegally em- 
ployed if such employment is voluntary, temporary, and harmless in 
character.** In such cases, there could be no right to file a rejection with 
the Commission and pursue common-law and statutory remedies to recover 
damages for the injury or death. 

The fact that an illegally employed minor had furnished his employer 
with an age certificate and school certificate, or appeared to be over sixteen 
years of age and so represented himself, was not a defense available to the 
employer, since the courts have held that a violation of the statute makes 
the employer absolutely liable.** However, the act was amended in 1955 
and now provides that a duly issued birth certificate or employment certifi- 


58 Trt. ANN. SraT. c. 48, § 138.1(b) (2) (Smith-Hurd Supp. 1956). 

59 Id. § 138.5(a). 

60 Tbid. 

61 Landry v. E. G. Shinner & Co., 344 Ill. 579, 176 N.E. 895 (1931). 

62 Cadwell v. National Tea Co., 343 Ill. App. 206, 98 N.E.2d 516 (1st Dist. 1951). 
68 Indian Hill Club v. Industrial Comm’n, 309 Ill. 271, 140 N.E. 871 (1923). 


6 Gill v. Boston Store of Chicago, Inc., 337 Ill. 70, 168 N.E. 895 (1929); Kowalczyk 
v. Swift & Co., 329 Ill. 308, 160 N.E. 588 (1928); Strafford v. Republic Iron and Steel 
Co., 238 Ill. 371, 87 N.E. 358 (1909). 
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cate issued pursuant to the child labor law or federal Fair Labor Standards 
Act shall be deemed conclusive evidence of the age of the minor.®* 


Blind Persons and Aliens 


Prior to July 1, 1929, totally blind persons were excluded from the 
definition of employees. Under the present act they are not excluded. 
Aliens are included in the section which defines the term “employee.” ® 


Employees of Sub-Contractors 


As stated above, every employer engaged in any business or enterprise 
falling within section 3 of the act, is subject to the compensation act insofar 
as his own employees are concerned. In addition, employers whose busi- 
nesses or enterprises fall within section 3(1) and (2),® which pertain to 
the erection, maintenance, removal, remodeling, and demolition of any 
structure, and to other forms of construction work, are liable to the 
employees of any contractor or sub-contractor hired to do all or a part of 
such work if the immediate employer fails to insure his liability with an 
insurance company or has not qualified as a self-insurer.*7 The reason for 
the provision obviously is to protect workingmen and their families from 
the risk that their employer may not be financially sound, has failed to 
insure his liability, or attempts to contract away his liability. It is a little 
difficult to explain why the legislature singled out the enterprises coming 
within those two clauses for special attention when other business enter- 
prises defined to be extra-hazardous are not so treated. Courts and the 
Industrial Commission have strained the construction of employer and em- 
ployee relationship in many cases. As a practical matter, many contractors 
require certificates of insurance from their sub-contractors. 

The state and other political subdivisions are exempt from the pro- 
visions referred to in the paragraph immediately above,®* but in at least 
one such case a municipal corporation was held liable for compensation 
benefits. 


COMMON LAW AND OTHER STATUTORY 
REMEDIES 


The first paragraph of section 5(a),®® and section 5(b),” and section 
117 of the Illinois Workmen’s Compensation Act provide that the em- 


648 Trt, Rev. Stat. c. 48, § 138.7(h) (1955). 

6 Tit. ANN. Stat. c. 48, § 138.1(b) (2) (Smith-Hurd Supp. 1956). 
66 Jd. §§ 138.3(1), 138.3(2). 

87 Jd. § 138.1(a) (3). 

68 Jd. § 138.1(b) (1). 

69 Td. § 138.5(a). 

70 Id. § 138.5(b). 

1 Id. § 138.11. 
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ployer who is automatically subject to the provisions of the act or an 
employer who has elected to be bound by the act, regardless of any negli- 
gence on his part, is not liable for any loss sustained by the injured 
employee other than that provided by the act. In other words, no em- 
ployee subject to the act, with the. exception of illegally employed minors, 
can recover from his employer at common law or under other statutes, for 
injuries sustained on the job. 

Whether one injured is an employee or an independent contractor 
who could maintain a common-law action for negligence will depend upon 
all of the circumstances of the agreement or contract between the parties.”? 
If the action complained of does not arise out of and in the course of the 
employment, even though there is a relationship of employee and employer 
existing at the time of the accidental injury, the injured employee may 
maintain a suit at law for injuries proximately caused by the negligence 
of the employer.”8 

In a very recent case involving the matter of the maintenance of a 
suit at common law where the permanent injuries complained of were 
not covered under the provisions of the act, it was held that no such pro- 
ceedings may be maintained by reason of the provisions of section 5.74 


RELATIONSHIP OF EMPLOYER AND EMPLOYEE 
UNDER THE ACT 


Status Determined by Statutory Definition 


There must be a relationship of employer and employee at the time of 
the accidental injury before the provisions of the Workmen’s Compensation 
Act and Occupational Diseases Act are applicable to the parties. Unless such 
relationship is established, the Industrial Commission, the agency charged 
with the administration of the acts, does not obtain jurisdiction over the 
parties. The relationship is created when there is an employer who has any 
person in his service under a contract of hire, oral or written, express or 
implied. Under the Workmen’s Compensation Act, this includes any person 
in his service whose employment is outside of the state of Illinois if the con- 
tract of hire is made within this state. As we said before, the extraterritorial 
provisions of the Workmen’s Compensation Act * are not found in the Oc- 
cupational Diseases Act. 

The employer, of course, must be one whose activities fall within the 


72 Westlund v. Kewanee Public Service Co., 11 Ill. App. 2d 10, 136 N.E.2d 263 (2d 
Dist. 1956). 

73 Newberry v. Industrial Comm’n, 341 Ill. 554, 173 N.E. 472 (1930); Wicks v. 
Cuneo-Henneberry Co., 319 Ill. 344, 150 N.E. 276 (1925). 

™ Moushon v. National Garages, Inc., 9 Ill. 2d 407, 137 N.E.2d 842 (1956). 
Int, ANN. Stat. c. 48, § 138.1(b) (2) (Smith-Hurd Supp. 1956). 
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classes of businesses or enterprises declared to be extra-hazardous or one 
who has elected to be bound by the provisions of the act by insuring his 
liability with an insurance carrier or who has qualified as a self-insurer. 

There is no employer-employee relationship if the legal relationship is 
that of contractor and sub-contractor; or if the one claiming to be an 
employee is an independent contractor, a loaned employee where the orig- 
inal employer has not relinquished control, a partnership, or a husband and 
wife relationship; or if the one claiming compensation is in fact an officer 
of a corporation and was acting in that capacity at the time of the injury, 
or an officer of the state or a political subdivision thereof. Whether there 
was a relationship of employee and employer at the time of the injury is a 
question of fact.7* The relationship of employer and employee is also said 
to be contractual in nature and the laws of contract apply. Even though the 
terms “employee” and “employer” are to be broadly construed, there must 
be an offer and acceptance before there is a contract.”7 

The problem of relationship of employer and employee is closely bound 

up with the problem of accidental injury arising out of and in the course 
of the employment. No attempt at this time will be made to explain the 
general rule that the employment does not begin, and the relationship of 
employer and employee does not commence, until the employee arrives on 
the employer’s premises or the place of employment or that such relationship 
terminates when the employee leaves the premises. Those problems and the 
exceptions to the general rule will be covered later in connection with the 
question of when it may be said that an accident or accidental injury arose 
out of and in the course of the employment.”® At this point, we are merely 
concerned with who is and who is not an employee in order to determine 
whether an employee-employer relationship existed. 


Independent Contractors 


The question whether a person is an independent contractor or an 
employee in any given instance, is one of the most vexatious and difficult 
to determine in the law of compensation. This is not, however, by reason 
of any uncertainty concerning the rule of law involved, but because of the 
varying factual situations presented. The general legal principle involved is 
definite and undisputed, and it provides that the primary test in determining 
whether a given person is an independent contractor or an employee con- 


76 Lawrence v. Industrial Comm’n, 391 Ill. 80, 62 N.E.2d 686 (1945); Fransen Const. 
Co. v. Industrial Comm’n, 384 Ill. 616, 52 N.E.2d 241 (1943); Merlo v. Public Service 
Co., 381 Ill. 300, 45 N.E.2d 665 (1942). 

7 Thompson v. Industrial Comm’n, 351 Ill. 356, 184 N.E. 633 (1933); Acme Win- 
dow Cleaning Co. v. Industrial Comm’n, 352 Ill. 645, 186 N.E. 482 (1933); Allen-Garcia 
Co. v. Industrial Comm’n, 334 Ill. 390, 166 N.E. 78 (1929). 

78 See Greenfield, ‘Injuries Arising Out Of and In the Course of Employment, 
infra p. 191. 
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cerns the retention of the right to control the details of the work, even 
though that right is not exercised. If this right is retained, then an employer- 
employee relationship exists.” On the other hand, it is well established that 
one who receives directions which are confined to the result that is desired, 
but who does not receive directions concerning the details of how this result 
is to be accomplished, is an independent contractor. 

Beyond these general principles which are undisputed, there are certain 
specific facts which, although not conclusive in each instance in and of 
themselves, tend to indicate that one is either an independent contractor or 
an employee. It is impossible to lay down a rule by which the status of a 
person performing a service for another can be definitely fixed as an em- 
ployee, since ordinarily no single feature of the relationship is determinative, 
and all aspects of the relationship must be considered together and each case 
must depend upon its own facts.8° The mode of payment and the right to 
terminate the performance of the work at any time by discharging the 
worker are important elements.®! The right to discharge the employee is 
essential to the existence of a master-servant relationship.8? Payment by the 
hour is indicative, but not conclusive, of an employee-employer relation- 
ship;®* but the fact that one is paid at the end of the job does not necessarily 
negative the existence of an employee-employer relationship. The length 
of time that the person was employed is immaterial in determining whether 
the relationship is that of a master and servant. Deductions from commis- 
sions for federal old age insurance have been held not to be decisive of the 
question whether an employer-and-employee relationship existed,®* and the 
mere fact that employment is for one job only does not necessarily take the 
employment out from under the Workmen’s Compensation Act.§* The 
nature of the workman’s occupation, both in terms of the degree of skill 
required, its kinship to the legal business of the employer, and the furnishing 
of materials, equipment, and tools, are evidentiary factors to be considered, 
but are not conclusive.®* 


79 Immaculate Conception Church v. Industrial Comm'n, 395 Ill. 615, 71 N.E.2d 70 
(1947). 

80 Kehrer v. Industrial Comm’n, 365 Ill. 378, 6 N.E.2d 635 (1937); Ferguson & 
Lange Foundry Co. v. Industrial Comm'n, 346 Ill. 632, 179 N.E. 86 (1931). 

81 Bristol & Gale Co. v. Industrial Comm’n, 292 Ill. 16, 126 N.E. 599 (1920). 

82 Meyer v. Industrial Comm’n, 347 Ill. 172, 179 N.E. 456 (1931). 

83 Stellwagen v. Industrial Comm’n, 359 Ill. 557, 195 N.E. 29 (1935). 

% Franklin Coal and Coke Co. v. Industrial Comm’n, 296 Ill. 329, 129 N.E. 811 
(1921). 

85 Van Watermeullen v. Industrial Comm’n, 343 Ill. 73, 174 N.E. 846 (1931). 

86 Postal Telegraph Sales Corp. v. Industrial Comm'n, 377 Ill. 523, 37 N.E.2d 175 
(1941). 

8T Cinofsky v. Industrial Comm’n, 290 Ill. 521, 125 N.E. 286 (1919); American 
Steel Foundries v. Industrial Comm’n, 284 Ill. 99, 119 N.E. 902 (1918). 
88 Henry v. Industrial Comm’n, 412 Ill. 279, 106 N.E.2d 185 (1952). 
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If there is a written contract, it has been held in one case that the terms 
thereof determine the question whether the relationship between the parties 
is that of master and servant or owner and independent contractor,®® but the 
rule is equally well settled that an employer cannot contract away his lia- 
bility under the Workmen’s Compensation Act.®° No opinion should be ex- 
pressed on such a legal question until all of the available facts have been 
presented for consideration. 


Loaned Employees 


A person, known as a general employer, might loan one or more of his 
employees, with the latter’s consent, to another for a special task or service; 
if the right to control is relinquished to this special employer, the employee 
becomes the employee of the special employer. The special employer may 
become solely liable, and it makes no difference that the wages were paid 
by the general employer if the special employer had control over the loaned 
employee or employees.®! There must be, to hold the special employer 
solely liable, a contractual relationship, either express or implied, between 
the persons hired and the special employer. The courts, following the gen- 
eral principle that the terms “employee” and “employer” are to be broadly 
construed, usually find no problem in reaching a conclusion that there was 
at least an implied contract of hire. 

Situations do arise where the employee may not be certain which of 
two or more possible employers he is employed by at a given time. If he 
is injured and files a claim for compensation against his supposed employer, 
and it is later determined that he named the wrong employer, if the statute 
of limitations has run against his claim against the true employer, he would 
be without redress for his injuries. The question whether a general employer 
or a special employer is the employer at the time of an injury is one of 
fact.°? ’ 

Instances have arisen where a loaning employer and a borrowing 
employer, through misunderstanding or insufficient knowledge, fail to begin 
immediately paying compensation and furnishing medical care to an injured 
employee, with resulting severe hardships to the injured employee 
and his family. To correct these situations, section 1(a) of the act 
was amended in 1957 by adding subparagraph 4.9% The act now provides 
that where an employee is loaned to a borrowing employer, and the em- 
ployee sustains an injury, and the borrowing employer fails to provide or 
pay the benefits due, the loaning employer is liable and the loaning and 


89 LaMay v. Industrial Comm’n, 292 Ill. 76, 126 N.E. 604 (1920). 
9 Fvanston v. Industrial Comm’n, 367 Ill. 155, 10 N.E.2d 644 (1937). 


91 American Stevedores Co. v. Industrial Comm’n, 408 Ill. 449, 97 N.E.2d 325 (1951); 
American Stevedores Co. v. Industrial Comm’n, 408 Ill. 445, 97 N.E.2d 329 (1951). 


92 Allen-Garcia Co. v. Industrial Comm’n, 334 Ill. 390, 166 N.E. 78 (1929). 
93 S,B, 889, 70th Ill. Gen. Assembly (1957). 
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borrowing employers’ liability is joint and several. If the loaning employer 
does pay benefits, he has a right of recovery of his expenditures against the 
borrowing employer, including reasonable attorney’s fees. Provisions are 
also made for a penalty in case of vexatious delay if it is ultimately de- 
termined that one of the employers should have been paying compensation 
and furnishing other benefits where the employee has alleged in his claim 
that he is covered by the new provisions. 

The new subparagraph also provides that “An employer whose business 
or enterprise or a substantial part thereof consists of hiring, procuring or 
furnishing employees to or for other employers operating under and subject 
to the provisions of this Act for the performance of the work of such other 
employers and who pays such employees the salary or wages notwith- 
standing that they are doing the work of such other employers shall be 
deemed a loaning employer within the meaning and provision of this 
section.” ®* One of the obvious purposes of this provision is to remedy the 
situation found in the American Stevedores Co. case. 


Joint Employers 


An employee may have two or more employers, and they may be 
treated as joint employers. Thus, a night watchman may have several busi- 
ness houses that he protects, or a crossing watchman may be employed by 
two or more industries in the area where the employee performs his duties. 
It makes no difference whether the accident occurs on the property of one 
or the other of the employers; if it arose out of and in the course of the 
employment, both are liable for compensation and an award may be entered 
against both employers.®* If an employee has two different jobs, one as a 
salesman for a household product, and another as a machinist in an industrial 
plant, his two employers are not joint employers. 


Exclusions from the Definition of “Employee” 


Section 1(b)(1) of the Illinois act,®’ defining the term “employee,” lists 
several exceptions, a brief reference to which was made above. Officials of 
the state and other political subdivisions, including officers of school districts, 
appointed members of the Chicago fire and police departments, and members 
of the fire insurance patrol maintained by a board of underwriters in this 
state, are not employees. 

(a) Officers of state, school districts, and other political subdivisions. 


* Tbid. 

% Supra note 91. 

% Hudson v. Industrial Comm’n, 387 Ill. 228, 56 N.E.2d 423 (1944); Stresenreuter, 
Inc. v. Industrial Comm’n, 322 Ill. 187, 152 N.E. 548 (1926); Page Engineering Co. v. 
Industrial Comm’n, 322 Ill. 60, 152 N.E. 483 (1926). 
Trt. ANN. Stat. c. 48, § 138.1(b) (Smith-Hurd Supp. 1956). 
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Generally speaking, an officer is one who holds an official position that was 
created by statute or ordinance. If the position was not so created, he is 
an employee. A special traffic officer where there was no ordinance creating 
the office, has been held to be an employee and not an official; °° and a night 
policeman in a city whose office was not created by ordinance, is an em- 
ployee.® 

On the other hand, a bridge tender whose job was created under a city 
ordinance, was held to be a city official. In another case, a city policeman 
was held to be an official and not an employee, since his position was created 
under an ordinance; it made no difference that the city had elected by 
insuring its liability to operate under and to be bound by the provisions of 
the Workmen’s Compensation Act. 

(b) Officers of corporations and business owners. Officers of a cor- 
poration and owners of a business while engaged in their official duties are 
not employees owing to the theory that one cannot be both employer and 
employee. In the case of officials of a corporation who also have duties as 
employees, they may be considered employees when they are not acting in 
an official capacity. In a case where the president-general manager of a 
corporation periodically made trips as a salesman and rode with other sales- 
men, and for premium purposes a salary was allocated to him as a salesman, 
he was held to be an employee when killed in an automobile accident while 
making one of his periodic sales and inspection trips.‘°? In another case 
where a person who was a stockholder, director, secretary, and treasurer 
of a corporation, was struck by an automobile while returning to the 
office after endeavoring to collect money due the corporation on a bill, 
it was held that he was an employee at the time since it was not a part of 
the ordinary duty of the secretary or treasurer of a corporation to collect 
accounts. *8 

If the person who is claiming compensation owns practically all of the 
stock of a corporation, he would probably be held not to be an employee. 
There are no cases in this jurisdiction on this point. 

(c) Members of a partnership. A partner cannot be an employee and 
a partner at the same time since a partner is a co-owner. A partner cannot 
claim compensation for himself even though he may be carried on the com- 
pany payroll at a salary and has insured the liability of the partnership with 
a carrier.1%* 


98 Johnson v. Industrial Comm’n, 326 Ill. 553, 158 N.E. 141 (1927). 
% Metropolis v. Industrial Comm’n, 339 Ill. 141, 171 N.E. 167 (1930). 

100 Pekin v. Industrial Comm’n, 341 Ill. 312, 173 N.E. 339 (1930). 

101 West Frankfort v. Industrial Comm’n, 406 II]. 452, 94 N.E.2d 413 (1950). 
102 Grossman v. Industrial Comm’n, 376 Ill. 198, 33 N.E.2d 444 (1941). 

108 Stevens v. Industrial Comm’n, 346 Ill. 495, 179 N.E. 102 (1931). 
104 Cook v. Lauten, 335 Ill. App. 92, 80 N.E.2d 280 (1st Dist. 1948). 
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(d) Husband and wife. At common law, a wife could not sue her hus- 
band nor could a husband sue his wife for services rendered, and that prin- 
ciple applies to the compensation law. There can be no recovery by one 
spouse against the other for accidental injuries received in an accident aris- 
ing out of and in the course of the employment.!® If one spouse was work- 
ing for a partnership of which he or she was not a member, but of which 
the other spouse was a member, it would seem there could be recovery 
against the partnership although that point has never been before the courts 
of this state. 

It would be well to note at this point that a minor son may be an 
employee of his father. 


105 Wilhelm v. Industrial Comm’n, 399 Ill. 80, 77 N.E.2d 174 (1948). 
106 Victor v. Dehmlow, 336 Ill. App. 432, 84 N.E.2d 342 (1st Dist. 1949). 
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INJURIES ARISING OUT OF AND IN 
THE COURSE OF THE EMPLOYMENT 


BY IRVING M. GREENFIELD * 


INTRODUCTION 


BEFORE AN ACCIDENTAL INJURY may be deemed to come within 
the purview of the Workmen’s Compensation Act of Illinois,’ it must be 
shown that the accident arose both “out of” and “in the course of” the 
employment. Both elements must be co-existent, and either one without 
the other would not suffice to render the case compensable. The two requi- 
sites are by no means synonymous and should not be confused. An accident 
can be said to “arise out of” the employment when it results from a risk 
reasonably incidental to the employment, and it “arises in the course of” 
the employment when it occurs within the period of employment at a place 
where the employee may reasonably be required to be while in the discharge 
of his duties, or engaged in some activity reasonably incidental to his work.? 
In other words, the term “arising out of” deals with the origin or cause of 
the accident, while the term “in the course of” refers to the time, place, and 
circumstances under which the accident takes place.® 

The test usually adopted by the courts in determining whether an injury 
arose “out of” the employment is whether, upon the consideration of all 
the circumstances, it is apparent to the rational mind that a causal connec- 
tion exists between the condition under which the employee is required to 
carry on his work and the resulting injury; and it occurs “in the course of” 
the employment if, at the time of the injury, the employee is performing a 
duty which he is employed to perform, or is doing something incidental 


*IRVING M. GREENFIELD. LL.B. 1926, Chicago-Kent College of 
Law; executive committee, Workmen’s Compensation Law Section, 
Illinois Bar Association, 1956—; Advisory Council on Workmen’s 
Compensation Law, Illinois Federation of Labor; attorney-at-law, 
Chicago, Illinois. 


lIuy. Rev. Strat. c. 48, §§ 138.1-138.28 (1955). 

2 Christian v. Chicago & I. M. Ry., 412 Ill. 171, 105 N.E.2d 741 (1952); Hill-Luthy 
Co. v. Industrial Comm’n, 411 Ill. 201, 103 N.E.2d 605 (1952); Chicago Hardware Foun- 
dry Co. v. Industrial Comm’n, 393 Ill. 294, 65 N.E.2d 778 (1946); Board of Educ. v. 
Industrial Comm’n, 321 Ill. 23, 151 N.E. 499 (1926); United States Fuel Co. v. Industrial 
Comm’n, 310 Ill. 85, 141 N.E. 401 (1923); Chicago, Wilmington & Franklin Coal Co. v. 
Industrial Comm’n, 303 Ill. 540, 135 N.E. 784 (1922); Eugene Dietzen Co. v. Industrial 
Bd., 279 Ill. 11, 116 N.E. 684 (1917). 

3 Olson Drilling Co. v. Industrial Comm’n, 386 II]. 402, 54 N.E.2d 452 (1944); Clark 
v. Industrial Comm’n, 356 Ill. 641, 191 N.E. 209 (1934); Herald Printing Co. v. Indus- 
trial Comm’n, 345 Ill. 25, 177 N.E. 701 (1931). 
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thereto, within the period of the employment and at a place where he may 
reasonably be required to be in the discharge of his duties.* 

Perhaps no other single phase of the Workmen’s Compensation Act of 
this state has had occasion to be considered by the Supreme Court of Illinois 
as frequently as the provision under discussion. 

The problems encountered in this area include the rights of the em- 
ployee, and the liability of the employer, in accidental injuries occurring: 
while the employee is on his way to or from work; before and after 
working hours; as a result of violation of instructions; as a result of 
exposure to the elements or acts of God; and while performing acts of 
emergency, or acts thought to be for the employer’s benefit. Further in- 
cluded in this area are accidents occurring as a result of horseplay, lunch 
hour activities, assaults, participation in company recreational activities, acts 
for the personal comfort of the employee, and a great many others. 

While the answers must necessarily be found within the scope of the 
principles laid down by the courts, their application has frequently be- 
come quite complex. We believe it may be helpful if, for the purpose of 
our analysis of the decisions, we divide the cases into some general 
categories. 


GOING TO AND FROM WORK 


The general rule may be considered to be that an employee whose duties 
are confined to the premises of the employer, and whose duties do not begin 
until he gets there and terminate when he leaves, is not entitled to recover 
for injuries sustained in an accident occurring while going to or from 
work. On the other hand, if the employee’s duties require him to travel 
from place to place, as in the case of a travelling salesman, then the em- 
ployee is deemed to be in the course of his employment from the time that 
he leaves his home and until he returns. However, even where the em- 
ployee’s duties are limited to the employer’s premises, if, in going to or 
returning from work he is exposed to a special risk incidental to the 
employment, or is performing an act, incidental or otherwise, for the 
employer, in such cases although the accident occurs at some place away 
from the employer’s premises, the accident may be deemed to have arisen 
out of and in the course of the employment. 

In one case, an employer had requested a secretary, who did not ordi- 
narily work on Saturdays, to come down on Saturday because he had 
planned to leave town on the following Monday and had considerable 
correspondence requiring attention before his departure. The employer 


*Loyola University v. Industrial Comm’n, 408 Ill. 139, 96 N.E.2d 509 (1951); 
Fischer v. Industrial Comm’n, 408 Ill. 115, 96 N.E.2d 478 (1951); Illinois Country Club, 
Inc. v. Industrial Comm’n, 387 Ill. 484, 56 N.E.2d 786 (1944). 
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had arranged with the secretary to have another of his employees pick her 
up at her home on Saturday morning, with instructions to stop by the office 
to pick up a postage meter machine, which was low on stamps, and to have 
the same replenished, for which purpose she was given a check on Friday 
before leaving. The court held that an automobile collision which occurred 
while she was being driven from her home to the office, for the purpose of 
picking up the postage stamp machine, was an accident which arose out of 
and in the course of the employment.® 

An employee of a public utility company who for many years had been 
working at the company’s plant in Blue Island, Illinois, where he lived, was 
subsequently transferred to the company’s new plant at Niles Center, Illinois. 
He continued to live in Blue Island, but was allowed a fixed amount to cover 
the cost of his transportation. A similar arrangement was made by the com- 
pany with another employee, and the two employees took turns driving 
their cars to and from work. While travelling home from work, one of 
the employees was killed in an automobile collision. The court held that 
inasmuch as the employee’s duties terminated with his leaving the premises, 
and he had no other duties to perform away from the plant, the mere con- 
tribution towards travelling expenses was not sufficient to bring the accident 
within the scope of the employment, and compensation was denied.® 

In General Concrete Constr. Co. v. Industrial Comm'n,’ the claimant 
was employed as a foreman by the respondent on various construction jobs 
and, from time to time, was called from his home and was paid his travelling 
expenses to and from the respective places of work. After completing a 
job in another state, he was driving home, where he was to await further 
instructions, While his travelling expenses were paid on the basis of public 
conveyance costs, no objection was made by the employer to the claimant’s 
use of his own automobile. The court discussed the general rule that in- 
juries sustained by an employee when going to or returning from his regular 
place of employment are usually not held to arise out of and in the course 
of the employment, but went on to point out that this general rule is subject 
to exceptions and must depend upon the circumstances in each particular 
case, and when the hazards encountered may be deemed to be an incident 
to the employer’s business, the general rule cited would not be applicable. 
Under the facts stated, the court held that the accident arose out of and in 
the course of the employment. 

In Farley v. Industrial Comm'n,’ it had been the employee’s duty, for 
a long time prior to the accident, to take the cash receipts home with him 


5 Benjamin H. Sanborn Co. v. Industrial Comm’n, 405 Ill. 50, 89 N.E.2d 804 (1950). 
6 Public Serv. Co. v. Industrial Comm’n, 370 Ill. 334, 18 N.E.2d 914 (1938). 

7 375 Ill. 483, 31 N.E.2d 963 (1941). 
8 378 Ill. 234, 37 N.E.2d 787 (1941). 
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each evening and bring them back to the employer’s place of business the 
following morning. On his way to work, the employee slipped and fell on 
an icy sidewalk. The court observed that the carrying of the small package 
of currency could not be considered to have increased the hazard of slipping 
on ice, that the employee was not exposed, by virtue thereof, to any greater 
hazard of slipping on ice than the public at large, and held that the accident 
did not arise out of and in the course of the employment. 

The employer, in Scott v. Industrial Comm’n,® because of the existence 
of a strike, undertook to provide several means of transportation in and 
out of his place of employment, and had sheriff’s deputies stationed on a 
nearby island to protect his property. An employee, who was asked to 
take some other employees with him in his motor boat on his way home, 
was mistaken by the sheriff’s deputies for a striker intent upon violence and 
was shot and killed by the deputies. It was held that the accident had its 
origin in a hazard incident to the employment, and arose out of and in the 
course of the employment. 

Where an employee, although regularly employed only at the em- 
ployer’s place of business, was directed upon the conclusion of his vacation 
to make a stop in a certain town in the interest of the employer’s business 
and, after making such stop, became involved in an automobile collision on 
his way home, the court held the accident to be one which arose out of and 
in the course of the employment.’ The court pointed out that the general 
rule that the employment does not begin until the employee reaches his 
place of work and terminates when he leaves it does not apply when the 
duties of the employee necessarily take him away from the employer’s 
premises. However, when an employee, on his way home from his vacation, 
sustained an accident while voluntarily calling upon customers of the 
employer, although he had not been so requested and his duties did not 
involve selling directly, the court held that the accident did not arise out 
of and in the course of the employment. 

In Shegart v. Industrial Comm’n,” the evidence was conflicting as to 
whether an actual contract of hire was entered into between the claimant 
and respondent on the evening before the day of the occurrence. On the 
morning of the day of the occurrence, claimant was riding in respondent’s 
truck on his way to the place of employment. Before reaching the premises, 
the truck was struck by a railroad train, and claimant was injured. The 
court, relying on the authority of Bloomington, D. © C. R.R. v. Indus- 


9 374 Ill. 225, 29 N.E.2d 93 (1940). 

10 Irwin-Neisler & Co. v. Industrial Comm’n, 346 Ill. 89, 178 N.E. 357 (1931). 

11 Boyer Chemical Laboratory Co. v. Industrial Comm’n, 366 Ill. 635, 10 N.E.2d 
389 (1937). 

12 336 Ill. 223, 168 N.E. 288 (1929). Also see United Disposal & Recovery Co. v. 
Industrial Comm’n, 291 Ill. 480, 126 N.E. 183 (1920). 
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trial Bd.,'* held that the accident did not arise out of and in the course of 
the employment, and said: 


“ 


. ... It is undisputed that the truck in which plaintiff in error was 
riding had not yet reached the place of the employment. The general 
rule is that employment does not begin until the employee reaches the 
place where he is to work or the scene of his duties and does not con- 
tinue after he has left. . . . In this case, even though it be said that the 
commission were justified in finding that Kraft had been employed by 
Funk and Griesbaum, there is no evidence that he had reached the place 
of employment at the time of his injury, ....” !* 


ON AND OFF THE EMPLOYER’S PREMISES 


Once the employee comes upon the premises of the employer, even 
though he had not actually begun the performance of his duties, the general 
rule pronounced with reference to going to and from work is no longer 
applicable. If the employee is injured on the premises of the employer while 
going to or from his place of work within a reasonable time before and after 
his regular working time, such accident is deemed to have arisen out of and 
in the course of the employment.!® An injury to a roundhouse employee 
of a railroad, who was struck by a switch engine belonging to his em- 
ployer while the employee was leaving his work, was held to have arisen 
out of and in the course of the employment.'® 

Likewise, where the sole or customary means of entry or egress to and 
from the premises of the employer require the crossing of a hazardous area, 
such as railroad tracks, etc., and the employee is injured as a result of such 
dangerous instrumentality while going to and from work although he had 
not yet reached the employer’s premises, the hazard is deemed to stem from 
the employment, and an accidental injury so incurred was held to arise out 
of and in the course of the employment.!7 

In Crane Co. v. Industrial Comm’n,'* the employee had been working 
for the company about two years, although he was not working on the day 
of the accident. While at home because of the illness of his child, he 


18 276 Ill. 239, 114 N.E. 517 (1916). 

14 336 Ill. 223, 226, 168 NE. 288, 289 (1929). 

15 In Schafer v. Industrial Comm’n, 343 Ill. 573, 175 N.E. 789 (1931), granting com- 
pensation, the decedent was leaving the place of his work and was struck by a train 
while crossing a railroad track which was located on the premises of the company for 
which the work was being done by his employer. 

Union Starch & Refining Co. v. Industrial Comm’n, 344 Ill. 77, 176 N.E. 303 (1931); 
Indian Hill Club v. Industrial Comm’n, 309 Ill. 271, 140 N.E. 871 (1923); Western Coal 
& Mining Co. v. Industrial Comm’n, 296 Ill. 408, 129 N.E. 779 (1921); Wabash Ry. v. 
Industrial Comm’n, 294 Ill. 119, 128 N.E. 290 (1920). 

16 Wabash Ry. v. Industrial Comm’n, supra note 15. 

17 Western Coal & Mining Co. v. Industrial Comm’n, supra note 15. Also see Mt. 
Olive & Staunton Coal Co. v. Industrial Comm’n, 355 Ill. 222, 189 N.E. 296 (1934). 

18 306 Ill. 56, 137 N.E. 437 (1922). 
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called up his foreman requesting that his pay be sent to him by a friend. The 
foreman informed him that this could not be done and that he would 
have to come down personally for it. He accordingly went down, received 
his pay, left the pay office, and proceeded on his way home. While still 
on the premises of the company, and about ten feet from the gate, he 
slipped and fell on an icy walk. The court, in holding that the accident 
arose out of and in the course of the employment, said: 


“.... It is settled by the authorities that a workman will be held to 
be under the act, if injured on the premises when, having ceased actual 
work, he is on his way to obtain his pay. . . . This court has said, after 
a somewhat exhaustive review of the decisions, that the great weight 
of authority appears to be that, if the injured employee was on the 
premises of the employer in going from his work, leaving within a 
reasonable time, and following the customary route off the premises, 
the accident will be held to arise out of the employment. ... There 
can be no question, under the authorities and the evidence in this record, 
that the applicant had gone on the premises of the plaintiff in error at 
the special direction of his foreman, as he had not worked that day, and 
the foreman told him to come for his pay, and after receiving the same 
he was leaving the premises in the usual and customary way, and the 
accident occurred while he was so doing. ... [I]t must be held that 
the applicant was acting in the course of the employment when he 
slipped and fell on the ice on the premises of plaintiff in error.” 1® 


However, where an employee called for his pay about two months 
after his discharge, and while on the premises of his former employer sus- 
tained an accident, it was held that the accident did not arise out of and 
in the course of the employment.”° 

Going to and from the office of a doctor for the purpose of an 
examination at the request of the employer has been held not to be an ex- 
tension of the employer-employee relationship, although the provisions 
of the workmen’s compensation act require the employee to submit to 
an examination. Where an employee, who was previously injured in the 
course of his employment, was requested long after his employment had 
terminated to report to a doctor and submit to such examination, and was 
fatally injured in an automobile collision while on his way to the doctor’s 
office, the court held that the accident did not arise out of and in the 
course of the employment.?! 

Whether an accident occurred on or off the employer’s premises is not 
in itself decisive in determining whether the accident arose out of and in 
the course of the employment, but in many instances the location of the 


19 Jd, at 59-60, 137 N.E. at 438-39. 
20 Waters v. Industrial Comm’n, 349 III. 214, 181 N.E. 828 (1932). 
21 Skelgas Co. v. Industrial Comm’n, 400 Ill. 322, 79 N.E.2d 501 (1948). 
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accident may be one of the important elements to consider in seeking to 


. determine whether the accident occurred within the sphere of the employ- 


ment. The principal criterion in each instance is whether the cause of the 
accident is initiated by a hazard incident to the employment and whether 
the employee is, at the time of the accident, at a place where he may rea- 
sonably be required to be by virtue of his employment, and performing a 
function incidental to the employment. 

In Bloomington, D. & C. R.R. v. Industrial Bd.,?2 a workman was 
hired to begin work the following morning. On the afternoon that he was 
hired, and before entering upon his duties, he was struck by a car of the 
company while on his way to the bunk-house where he was to live during 
the period of his employment. The court held that the period of employ- 
ment had not begun, even though the accident occurred on the premises 
of the company, and the accident did not arise out of and in the course of 
the employment. 

In Danville, U. & C. Ry. v. Industrial Comm'n,’ the employee’s duties 
were limited to ten hours per day, and, although he lived in a bunk-car 
provided by the employer, he was not subject to call except during the 
hours of his duties. He sustained an accident upon the employer’s premises 
during his non-working hours. The court held that the accident did not 
arise out of and in the course of the employment. 

Where the employee’s duties reasonably require him to leave the place 
of employment, the fact that the accident occurs away from the employer’s 
premises would obviously not preclude the employee’s right to recover, 
and the accident may arise out of and in the course of the employment. 

In the case of a carpenter foreman who found it necessary, in the dis- 
charge of his duties, to cross the street for the purpose of making a telephone 
call, and while so doing was struck by a passing automobile, the accident 
was held to arise out of and in the course of the employment.”* 

A traveling salesman who, on his way to the employer’s factory to 
make his report and receive instructions, was struck by an automobile while 
attempting to board a street car, was held to have sustained an accident 
which arose out of and in the course of the employment.”5 

A salesman, after a cigar purchase (which was an authorized expense 
item), was crossing the street to call on a customer, was struck by a 
street car, and sustained an accident which arose out of and in the course 
of the employment.”¢ 


22276 Ill. 239, 114 N.E. 517 (1916). 

23 307 Ill. 142, 138 N.E. 289 (1923). 

34 Mueller Constr. Co. v. Industrial Bd., 283 Ill. 148, 118 N.E. 1028 (1918). 

35 J. E. Porter Co. v. Industrial Comm’n, 301 Ill. 76, 133 N.E. 652 (1922). 

%6 Solar-Sturges Mfg. Co. v. Industrial Comm’n, 315 Ill. 352, 146 N.E. 572 (1925). 





Tote 


panrretdnarienraieeranate eastremaeeuedieinnnenerammeseer reeengern eto rere ee 

















198 WORKMEN’S COMPENSATION IN ILLINOIS — [Vot. 1957 


An employee was engaged both as an engineer and as a salesman, and 
while on temporary leave from his engineering duties, he informed his 
employer that he would call on some customers. The court held that 
an accident sustained under circumstances which warranted the pre- 
sumption that he was in the process of making a business call arose 
out of and in the course of the employment.?* 

In a case where a foreman, who was charged with the duty of hiring 
and firing, was fatally shot, off the premises and before working hours, by 
a disgruntled employee whom he had discharged, the accident was held to 
have arisen out of and in the course of the employment.”8 


ACCIDENTS RESULTING FROM THE ELEMENTS 
AND ACTS OF GOD 


On the theory that the causative factor is not traceable to the employ- 
ment, but is one to which the public at large is equally exposed, accidents 
resulting from exposure to the elements, or acts of God, are held not com- 
pensable, even though they may occur while the employee is in the process 
of discharging his duties and at a place where his employment reasonably 
requires him to be. If, however, the nature of the employment is such that 
the employee is exposed to a greater risk of such injury, or the risk exists 
to a greater degree, then the accident may be attributable to the employment 
and be said to arise out of it. 

In Central Ill. Pub. Serv. Co. v. Industrial Comm’n,® the employee sus- 
tained injuries resulting in his death when the building in which he was 
employed was destroyed by a tornado. It appeared, further, that the in- 
juries were principally caused by escaping steam and ammonia fumes. The 
court there held that while the destruction of the building by the tornado 
was a risk to which the public at large was equally exposed, the risk of 
injury in the event of destruction of the building was increased by reason of 
the presence of the ammonia coils, steam pipes, etc., and held that the injuries 
were compensable. However, where the employer’s premises were destroyed 
by a cyclone, and employees therein were injured as a result of falling 
debris and a falling beam, it was held that the risk was not greater than 
that to which the public at large in the community was exposed during the 
storm, and recovery was denied.*° 

Where an employee was required to work in a hot engine room where 
the temperature was greater than outside, and died as a result of a heatstroke, 


27 Kennedy-Van Saun Mfg. & Eng. Corp. v. Industrial Comm’n, 355 Ill. 519, 189 
NE. 916 (1934). 

28 Scholl v. Industrial Comm’n, 366 Ill. 588, 10 N.E.2d 360 (1937). 

29 291 Ill. 256, 126 N.E. 144 (1920). 


80 Abell Chevrolet Co. v. Industrial Comm’n, 370 Ill. 460, 19 N.E.2d 361 (1939), 
modified on denial of rehearing, 371 Ill. 76, 19 N.E.2d 1022 (1939). 
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it was held that even though the outside heat could have been sufficient to 
produce a heatstroke or sunstroke, the fact that the heat was greater in the 
environment of the employment was sufficient to sustain the right to 
recovery.*! 

On the other hand, where an employee while unloading cement was 
struck and killed by lightning, the court held that the burden of proving 
the increase of risk by virtue of the employment rested upon the claimant. 
In the absence of any showing that the danger of exposure to lightning was 
increased by virtue of the work in which he was engaged at the time, death 
was found to have resulted from the action of the elements, a hazard to 
which the public at large was equally exposed, and compensation was accord- 
ingly denied.®? 

In Consumers? Co. v. Industrial Comm’n,®® for many years considered 
a leading case on the question of freezing, the court held that where the 
employee suffered frostbite injuries as a result of working on a very cold 
day and was not exposed to any greater danger than the public at large, 
and the employer provided a place for the employees to warm themselves, 
the injuries did not result from an accident which arose out of and in the 
course of the employment. The court went on to observe, however, that if 
the employment had exposed the employee to a special or peculiar danger 
from the elements, greater than that to which the public at large in the 
community is exposed, the employer would be held liable under the act. 

In a subsequent case, where the employee sustained frostbite while 
shoveling coal, and the evidence showed the danger of freezing was in- 
creased by reason of the contact between the hand of the claimant and the 
steel on the handle of the shovel, the court held that the evidence supported 
a finding that the risk of exposure to the elements was increased by the 
employment, and the accident was deemed to have arisen out of the em- 
ployment.*# 

In Ceisel v. Industrial Comm'n, the most recent case on the subject 
in Illinois, the employee suffered frostbite injuries, notwithstanding the fact 
that it was a mild winter day and that ample opportunity to warm himself 
was afforded at heated salamanders provided by the employer. The court 
held that there was no accidental injury arising out of the employment. 

From an examination of the foregoing cases, it seems clear that the 
question of increase of risk or exposure is a question of fact in each particular 


31 Joliet v. Industrial Comm’n, 291 Ill. 555, 126 N.E. 618 (1920). 

32 Alzina Constr. Co. v. Industrial Comm’n, 309 Ill. 395, 141 N.E. 191 (1923). Also 
see Illinois Country Club v. Industrial Comm’n, 387 Ill. 484, 56 N.E.2d 786 (1944), 
wherein a caddy struck by lightning on a country club golf course was held not to 
have been exposed to a greater risk than the general public in the vicinity. 
33 324 Ill. 152, 154 N.E. 423 (1926). 
%4 National Ice & Fuel Co. v. Industrial Comm’n, 387 Ill. 31, 55 N.E.2d 91 (1944). 
35 400 Ill. 574, 81 N.E.2d 506 (1948). 
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case, and that to justify an award for compensation it must be shown that 
the employee, by virtue of his duties, is exposed to a special or peculiar 
risk or danger of injury from the elements greater than that to which the 
public at large, or persons in the same community, are generally exposed. 


VIOLATION OF INSTRUCTIONS 


Whether or not an accident, occurring while the employee is per- 
forming an act in violation of the employer’s instruction, arises out of and 
in the course of the employment must be essentially determined by the 
nature of the instruction and violation involved. If the instruction deals 
with the manner in which the task is to be performed, and the employee 
violates the instruction and performs the task differently, the violation 
merely constitutes an act of negligence and does not remove the employee 
from the scope of his employment. An accident so occurring arises out of 
and in the course of the employment. If, however, the instruction deals 
with the restriction of the scope of duties to be performed by the employee 
and, in violation of such instruction, the employee deviates from or trans- 
gresses the scope of his employment, and performs a function which he 
was not hired to do, and which he was in fact forbidden to do, then the 
violation removes him from the scope of his employment and an accident 
resulting therefrom does not arise out of the employment. 

Where an employee, who was employed as a fireman in a boiler room, 
within which room all of his duties were confined, entered a transformer 
room, in violation of conspicuous notices posted to the effect that all em- 
ployees, except those specially employed in the transformer room, are for- 
bidden to enter (of which notices the employee was aware), and while 
in the transformer room came in contact with a high-power wire and was 
electrocuted, the court in denying compensation said: 


“. . . In disobedience of the rules . . . he entered this zone, and the 
accident which resulted in injury to him cannot be said to have arisen 
out of and in the course of his employment. . . .” % 


In one other case, an employee, who was hired to sit at the top of a coal 
chute in a mine to pick rocks and slate from the coal before it passed down 
the chute into railroad cars, was specially instructed not to leave his position 
and not to participate in the moving of cars. In violation of such instruction, 
he left his position to assist in moving some railroad cars, and while doing 
so was injured. It was held that the violation of his instructions removed 
him from the scope of his employment and that the accident did not arise 
out of it.37 


36 Northern Ill. Light & Traction Co. v. Industrial Board, 279 Ill. 565, 570, 117 N.E. 
95, 97 (1917). 

37 West Side Coal & Mining Co. v. Industrial Comm’n, 291 Ill. 301, 126 N.E. 218 
(1920). 
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Where an employee was directed to ride in a street car to a railroad 


~ station for the purpose of mailing a letter for the employer, and in violation 


of this instruction did not take a street car but walked to the railroad station 
and while doing so was struck by the train and injured, the court held that 
the violation of the employer’s order did not take him outside of the scope 
of his employment. The court said that this could only be deemed an act 
of negligence, which is not a bar to recovery under the Workmen’s Com- 
pensation Act, and held that the accident arose out of the employment.®* 

Compensation was granted in the case of a janitor who, in violation 
of instructions, used sulphuric acid for cleaning purposes and suffered an 
injury resulting in death from the inhalation of acid fumes. The court held 
that the failure of the employee to obey the order did not remove him from 
the scope of his employment and the accident arose out of it.®® 

Where a travelling employee was specifically instructed to travel by 
rail and not by automobile and, in violation of such instruction, elected to 
travel by automobile and was fatally injured, it was held that the violation 
did not take him out of the sphere of his employment and that the accident 
arose out of it.*° 

In Great Atl. & Pac. Tea Co. v. Industrial Comm’n,*! the employer 
operated a bakery and, because of the sensitivity of the baking processes 
to temperature changes and the hazardous access to the windows, put its 
foreman in sole charge of the handling of the ventilation. An employee, 
other than the foreman, was injured while attempting to open one of the 
windows, and it was held that the employee went outside the scope of his 
employment and that the accident did not arise out of it. 

In cases where the employer condones the violations of instructions, 
and an employee is injured as a result of such violation, the defense of 
“violation of instruction” will not lie. 

In Sesser Coal Co. v. Industrial Comm'n, a mine examiner was fatally 
injured while riding a motor in returning to the shaft from his work in the 
mine. While the use of such motor was in violation of the company rule, 
the evidence showed that the rule was not enforced and it had been the 
custom of the mine examiners to use the motors with the knowledge of the 
employer. Compensation was allowed. 

In New Staunton Coal Co. v. Industrial Comm’n,* an employee who 
was employed as a track layer was injured while riding an empty coal car 


38 Republic Iron & Steel Co. v. Industrial Comm’n, 302 Ill. 401, 134 N.E. 754 (1922). 
39 Imperial Brass Mfg. Co. v. Industrial Comm’n, 306 Ill. 11, 137 N.E. 411 (1922). 
40 Omaha Boarding & Supply Co. v. Industrial Comm’n, 306 Ill. 384, 138 N.E. 106 

(1923). 

41 347 Ill. 596, 180 N.E. 460 (1932). 

42 296 Ill. 11, 129 N.E. 536 (1920). 

43 304 Ill. 613, 136 N.E. 782 (1922). 
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on his way back to the shaft at the end of his day’s work. The evidence 
showed that while there was a rule prohibiting employees from riding in 
empty coal cars, the rule was violated with impunity and its nonobservance 
acquiesced in by the employer. Compensation was allowed. 

In M. P. Gustafson Co. v. Industrial Comm'n,‘ it appeared that the 
claimant’s decedent was fatally injured by a crane operated by another 
employee while the decedent was riding on a crane car, which act was 
alleged to be in violation of company instructions. The court, after review- 
ing the evidence, observed that “if such an order existed, it was honored 
more by its breach than by its observance,” and concluded that “under these 
circumstances the employee may recover compensation.” 


INCREASING THE HAZARD OF THE EMPLOYMENT 


While the negligence of an employee does not constitute a defense to 
a compensation claim, nevertheless the employee may not, either in viola- 
tion of instructions or voluntarily, assume unnecessary risks and thereby 
materially increase the hazard of his employment. Where the employee 
places himself in a dangerous place, where his employment does not neces- 
sarily carry him, and incurs a danger of his own choosing outside the reason- 
able requirements of his employment, the risk is not one incidental to, or 
arising out of the course of, the employment. 

In White City Amusement Co. v. Industrial Comm’n,® the employer 
operated an amusement park in the City of Chicago. Among other amuse- 
ment rides was one called “the chutes.” This was a name given to a structure 
consisting of a high loading platform and a very steep incline with two 
sections, on each of which were tracks. At the base of the incline was a 
pond of water called a lagoon. A stream of continuous water flowed over 
the incline, and boats, each manned by an employee designated as a “sailor,” 
would travel from the high platform down the tracks across the inclined 
plane and into the lagoon, and then return to the base of the structure below 
the platform, where they would be elevated again to the top. On the occa- 
sion involved, one of the men employed as a “sailor” came to work early 
in the morning, entered an empty boat, started up the incline in it, and 
when a short distance up, for some inexplicable reason, got out of the 
boat, crossed over to the next section, and attempted to walk up the in- 
clined plane to the top platform. While so doing, a boat came down, struck 
him, and he was fatally injured. The court, in denying compensation, said: 


“To entitle a claimant to an award under the Compensation Act it is 
not sufficient that the injury occurred in the course of the employment. 
It must also arise out of the employment. It has long been the established 


44 348 Ill. 11, 180 N.E. 567 (1932). 
45 331 Ill. 541, 163 N.E. 337 (1928). 
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rule in this state that, where an employee places himself in a dangerous 
place where his employment does not necessarily carry him, and where 
he incurs a danger of his own choosing outside of the reasonable re- 
quirements of his employment, the risk arising from such act cannot 
be said to be incident to or arise out of his employment. ... No reason 
whatever is shown by the evidence for his leaving the boat while it was 
going up the incline and crossing over to the west track, where he was 
injured. None of his duties called him there. If deceased was an em- 
ployee, he chose to go to a dangerous place where his employment did 
not necessarily carry him and where he incurred a danger of his own 
choosing and one altogether outside any reasonable exercise of his em- 
ployment. It cannot be said that his act was an incident to his employ- 
ment, .. . and having received an injury resulting in his death, com- 
pensation cannot be allowed to his widow.” * 


Likewise, where a coal miner was going from the mine office to the 
tipple of the mine and elected to walk on a railroad track instead of a better 
and safer way provided by the employer, it was held that an accident occur- 
ring while he was doing so was not the result of a hazard incident to the 
employment.*? 

In Stephens Eng. Co. v. Industrial Comm’n,** the employee was work- 
ing as a carpenter in a grain elevator, and it was the rule of the company 
that at the end of the day all employees should report to the timekeeper. 
Although there was a stairway available for descending from the place in 
the elevator where the employee was working (approximately seventy-five 
feet above the ground), he elected at the close of the day to go down the 
fire escape, fell, and was fatally injured. The court held that where the 
evidence showed that it was customary for the workmen to use the fire 
escape, and such custom was known to the employer, the accident arose 
out of and in the course of the employment. 

In the case of a mine examiner who, in wilful violation of a rule for- 
bidding the use of the mine’s electric motors, was injured while riding on 
one, the court held that he voluntarily exposed himself to a danger which 
did not arise from his employment.*® 

A railroad company usually hauled its employees by train to a point 
near the roundhouse where they customarily left the train to walk across 
the tracks to the roundhouse. One of the employees, attempting to reach 


46 Td, at 543, 163 N.E. at 338. 

47 St. Louis & O’Fallon Coal Co. v. Industrial Comm’n, 325 Ill. 574, 156 N.E. 764 
(1927). 

48 290 Ill. 88, 124 N.E. 869 (1919). 

49 Lumaghi Coal Co. v. Industrial Comm’n, 318 Ill. 151, 149 N.E. 11 (1925). While 
this holding would seem diametrically opposite to that reached in Sesser Coal Co. v. 
Industrial Comm’n, supra note 42, it should be noted that in the Sesser case the decision 
was based on the relaxation of the rule by the employer, an issue which did not exist 
in the Lumaghi case. 
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the roundhouse, crawled under a train on one of the tracks and was injured. 
The court held that he voluntarily assumed an unnecessary risk, and the 
accident did not arise out of the employment.®° 

On the other hand, where an employee was required to work on a 
scaffold several stories high, and not knowing how to let the scaffolding 
down, followed the example of the older employees and attempted to slide 
down a rope and was injured, the court held that the accident did arise out 
of the course of his employment.®! 

Where an employee, who was permitted to rest at intervals, elected 
to rest on a switch track in the shade of a boxcar, although there were other 
places available, and although he knew that the switch track was used by 
the switch engine during the working hours of the day, and was injured 
by a switch engine, the court held that an injury thus sustained was not the 
result of a risk reasonably incidental to the employment.®? 

In General Steel Castings Corp. v. Industrial Comm’n,®® it was necessary 
for the employees to cross some railroad tracks upon leaving the plant. In 
order to save walking some three hundred feet to a regular crossing, the 
employee elected to cross the tracks at a place where no crossing was 
maintained and was struck by a train and fatally injured. It was held that 
he unnecessarily increased the risk of injury and chose a dangerous place, 
and that the accident did not arise out of the employment. 


ASSAULTS 


It is the general rule that an injury sustained by an employee in a fight 
with another employee can only be considered to arise out of the employ- 
ment if the quarrel resulting in the assault relates to the employer’s work 
in which the employees were engaged. In order to entitle the claimant to 
recover, he must further show that he was not the aggressor. 

Where an employee, as a part of his duties, reported another employee’s 
absence from work, as a result of which a quarrel ensued and the employee 
making the report was shot and killed, the accident was held to arise out 
of and in the course of the employment.®* But in the case of an employee 
who was injured in a fight with another employee because one refused to 
let the other drink from his can of water, it was held that the accident did 
not arise out of the employment.®® 


50 Terminal R.R. v. Industrial Comm’n, 309 Ill. 203, 140 N.E. 827 (1923). 

51 Jobst v. industrial Comm’n, 303 Ill. 599, 136 N.E. 493 (1922). 

52 Weis Paper Mill Co. v. Industrial Comm’n, 293 Ill. 284, 127 N.E. 732 (1920). 
53 388 Ill. 66, 57 N.E.2d 454 (1944). 


54 Chicago, R. I. & Pac. Ry. v. Industrial Comm’n, 288 Ill. 126, 123 N.E. 278 (1919). 


55 Chicago v. Industrial Comm’n, 292 IIl. 406, 127 N.E. 49 (1920). 
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In Marion County Coal Co. v. Industrial Comm'n, a miner had a 


~ quarrel with another employee who was working as a driver and whose job 


it was to deliver cars to the miner. While the quarrel related to the work, 
the evidence showed that the fatally injured miner was the aggressor, and 
compensation was denied. 

In the case of a foreman who was shot by an employee in a quarrel 
concerning the docking of pay, the court held that the accident arose out 
of and in the course of the employment.®? Likewise, where an employee 
was shot and injured by a fellow employee in a quarrel concerning the divi- 
sion of work, and it was shown that the injured employee was not the 
aggressor, the accident was held to arise out of the employment and com- 
pensation was allowed.®® 

Where an employee who, while on the job, was pushed down a stair- 
way by some unknown person or by someone who had a personal grudge 
against him which had no relation to the employment, the accident was 
held not to arise out of the employment.*® 

In Math Igler’s Casino, Inc. v. Industrial Comm’n,™ one of the em- 
ployees in a restaurant kitchen struck another employee with a large soup 
ladle in such a manner as to cause him to lose an eye, the cause of the attack 
being totally unexplained. The court held that the burden of proving the 
relationship between the employment and the subject matter of the quarrel 
rests upon the claimant, and in the absence of such proof compensation was 
denied. 

Where an employee intervened in an argument between the foreman 
and another employee, and was injured in 2 resulting fight in which he was 
the aggressor, compensation was likewise denied. 

In Scholl v. Industrial Comm’n,®? a foreman, within the scope of his 
authority and in the discharge of his duties, had fired an employee. The 
latter sought re-employment and was advised, in correspondence with the 
company, that the matter of re-employment would be up to the foreman 
who had discharged him. After some fruitless efforts to persuade the fore- 
man to rehire him, including a visit to the foreman’s home, the discharged 


56 292 Ill. 463, 127 N.E. 84 (1920). Also see Fischer v. Industrial Comm’n, 408 Iil. 
115, 96 N.E.2d 478 (1951); Container Corp. v. Industrial Comm’n, 401 Ill. 129, 81 N.E.2d 
571 (1948); Triangle Auto Painting Co. v. Industrial Comm’n, 346 Ill. 609, 178 N.E. 886 
(1931). 

57 Taylor Coal Co. v. Industrial Comm’n, 301 Ill. 548, 134 N.E. 172 (1922). 

58 Franklin Coal & Coke Co. v. Industrial Comm’n, 322 Ill. 23, 152 N.E. 498 (1926). 

59 Chicago Hardware Foundry Co. v. Industrial Comm’n, 393 Ill. 294, 65 N.E.2d 
778 (1946). 

60 394 Ill. 330, 68 N.E.2d 773 (1946). 

61 Armour & Co. v. Industrial Comm’n, 397 Ill. 433, 74 N.E.2d 704 (1947). 
62 366 Ill. 588, 10 N.E.2d 360 (1937). See discussion of this case at p. 198 supra. 
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employee met the foreman a short distance from the latter’s home on the 
route to the premises of the company. The evidence showed that the sole 
purpose of the discharged employee in meeting with the foreman that 
morning was to force the foreman to rehire him. Soon after they met, and 
while a number of blocks from the premises of the employer, the discharged 
employee shot and killed the foreman. The court held the accident to be 
one which arose out of and in the course of the employment. 


HORSEPLAY 


An accidental injury resulting from horseplay may be deemed to arise 
out of and in the course of the employment if it occurs under circumstances 
which would otherwise render the case compensable and if the injured 
employee does not participate in the horseplay. 

Where an employee in the blacksmith shop of a cooperage plant was 
required to pass through a room in which machinery was in operation in 
order to get to the paymaster’s window, and was injured as a result of being 
thrown to the floor by the jostling or horseplay of fellow employees who 
were also waiting in line for pay, it was held that the accident arose out of 
and in the course of the employment.®* 

In International Harvester Co. v. Industrial Comm’n,®* an employee, 
while bending over his machine, was “blown up” with an air hose by fellow 
employees who, it appears, were engaged in horseplay, and as a result he 
was injured. The court held that even though the injured employee may 
have participated in horseplay on other occasions, where the record showed 
that he did not participate in the horseplay at the time of the instance in- 
volved, the accident arose out of and in the course of the employment. 


ACCIDENTS DURING THE LUNCH HOUR 


The “lunch hour” cases in a measure present a combination of the 
problems found in the “going to and from work” cases,® the “personal 
comfort” cases, and the “recreational activities” cases.®? It is perhaps the 
one class of cases wherein the location of the occurrence, with reference 
to the premises of the employer, becomes of the greatest assistance in deter- 
mining whether the accident arose out of and in the course of the employ- 
ment. The general rule may be stated to be that the act of procuring lunch 
is reasonably incidental to the performance of the work of an employee, 
and an injury sustained by an employee while on his way to lunch, and 
still on the premises of the employer, arises out of and in the course of the 


68 Pekin Cooperage Co. v. Industrial Bd., 277 Ill. 53, 115 N.E. 128 (1917). 


64 354 Ill. 151, 187 N.E. 916 (1933). 
85 See discussion of these cases at p. 192 supra. 


66 See discussion of these cases at p. 208 infra. 
67 See discussion of these cases at p. 212 infra. 

















SUMMER] INJURIES ARISING OUT OF EMPLOYMENT 207 


employment.*® However, the rule must further be stated to be that where 
the lunch period is not subject to the employer’s control or restriction, and 
the employees are free to go wherever they desire, an injury sustained while 
off the premises of the employer does not arise out of the employment. 

If the employee is on his way to lunch and is off the premises of the 
employer, but uses premises which he has a right to use and which provide 
the only way to reach the point where he may go to obtain his lunch, an 
accident may be deemed to arise out of and in the course of the employ- 
ment even though it does not occur on the employer’s premises. This latter 
rule has been held not to apply where he increases the hazard by choosing 
a route in violation of instructions.®® 

Where employees among themselves had arranged, independent of any 
employer influence, to prepare their own lunch on the premises of the 
employer, and one of the employees was injured on a public street while 
returning with the lunch supplies, the accident was held not to arise out of 
the employment.” 

In a case where the employer provided a shed in which the employees 
could have their lunch, the shed being located across some railroad tracks, 
an employee who was injured while climbing through a train of cars on his 
way back to work from the shed, in response to a whistle summoning their 
return, was held to have sustained an accident arising out of the em- 
ployment.” 

Where employees of a retail store were permitted, without any inter- 
ference from the employer, to choose their own time for lunch and to 
select the restaurant where they desired to eat, and were served contaminated 
food, as a result of which one of the employees died, it was held that while 
the accident could be said to have occurred in the course of the employ- 
ment, the hazard was not one incidental to the employment, and therefore 
did not arise out of it.7? 

In Klug v. Industrial Comm'n,” the employee was an assistant librarian 
of a public school, and was injured while attempting to lock her car after 
parking it in front of the library upon her return from lunch. The court 
held that the locking of the car was not an incident of her employment, 
and the accident did not arise out of it. However, in the case of a street 


68 Rainford v. Chicago City Ry., 289 Ill. 427, 124 N.E. 643 (1919). 

69 H. W. Nelson Constr. Co. v. Industrial Comm’n, 286 Ill. 632, 122 N.E. 113 (1919). 

70 Pearce v. Industrial Comm’n, 299 Ill. 161, 132 N.E. 440 (1921). 

7 Mt, Olive & Staunton Coal Co. v. Industrial Comm’n, 355 Ill. 222, 189 N.E. 296 
(1934). Where the employer did provide safe premises for the employees to eat 
their lunch, and the employee elected to cross railroad tracks and thereby increased the 
hazard, the court held otherwise. Mt. Olive & Staunton Coal Co. v. Industrial Comm’n, 
374 Ill. 461, 30 N.E.2d 32 (1940). 

72 Schwartz v. Industrial Comm’n, 379 Ill. 139, 39 N.E.2d 980 (1942). 


78 381 Ill. 608, 46 N.E.2d 38 (1943). 
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car conductor who was struck by an automobile and killed during his lunch 
hour, where it was shown that his duties did not entirely cease during his 
lunch hour (it was customary for him to obtain necessary change and take 
care of other minor details during his lunch hour), and that he was in the 
location where these additional functions would have brought him, the 
accident was held to have arisen out of and in the course of the em- 
ployment."* 


ACTS OF PERSONAL COMFORT 


An employee may do things which are necessary to his own health 
and comfort, even though they are personal to himself, such acts being 
considered incidental to his employment, and an accident occurring while 
he is performing such an act of personal comfort arises out of and in the 
course of the employment. 

Where a night watchman, with the knowledge and consent of his 
employer and in the absence of the availability of other facilities, was in 
the habit of building a fire for his own health and comfort, and was found 
lying in the fire which resulted in his death, the accident was held to arise 
out of the employment, and the court further held that it was immaterial 
whether some personal physical ailment caused him to fall into the fire.” 

In Grola v. Industrial Comm'n, a mine employee, apparently in re- 
sponse to a call of nature, was last seen to be walking in the direction of 
an abandoned place which the evidence showed was occasionally used for 
toilet purposes. His body was found the following day, death having re- 
sulted from black damp, a substance peculiar to mines. It is heavier than air, 
drifts to low places, and is more likely to be found in a ditch such as the 
place decedent had sought out and where his body was found. Although 
there was evidence that other latrines were available, the court reaffirmed 
its prior holding that an employee, while engaged in the work of his em- 
ployer, may do those things which are for his own personal health and 
comfort, even though they are personal to himself, and that such acts are 
incidental to the employment, and the accident arose out of the employ- 
ment. 

In Hunter Packing Co. v. Industrial Comm'n,” the body of an em- 
ployee, whose work was such as to expose his clothing to moisture, was 
found in a toilet room where the floor was damp lying against an electric 
heater which was activated with 220 volts of electricity. The employee’s 
back showed evidence of deep burns from the heater. An award for com- 
pensation was sustained, and the court again affirmed the general rule relat- 


™4 Chicago & W. T. Rys. v. Industrial Comm’n, 381 Ill. 257, 45 N.E.2d 285 (1942). 
75 Ervin v. Industrial Comm’n, 364 Ill. 56, 4 N.E.2d 22 (1936). 

76 388 Ill. 114, 57 N.E.2d 373 (1944). 
771 Tl. 2d 99, 115 N.E.2d 236 (1953). 
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ing to personal health and comfort, that retiring to a toilet to meet the 


. demands of personal health and comfort is within the scope of the em- 


ployment. 

Where an employee engaged in repairing cars for a railroad sought 
shelter under a railroad car during a rain and was injured by the moving 
of the car, the court held, on the basis of the personal comfort rule, that 
the accident arose out of and in the course of employmeit.”® 

In Porter v. Industrial Comm'n,” the employee was a traveling sales- 
man and was on a train traveling from one location to another. While 
attempting to remove some seed from his teeth with the use of a toothpick, 
some object fell from the upper section of the train car and struck him in 
such a manner that he punctured his gum with the toothpick, and an infec- 
tion and complications requiring extensive medical attention followed. The 
court held that the accidental injury arose out of the employment, and said: 


“A traveling salesman, in the performance of his duties, may avail 
himself of the services of a common carrier. ... An employee, while 
engaged in the work of his employer, may do those things which are 
necessary to his health and comfort, even though they are personal to 
himself, and such acts will be considered incidental to the employ- 
mm ..."° 


In Steel Sales Corp. v. Industrial Comm’n,® the employee died from 
the effects of fire when his clothing became ignited while he was in a toilet 
room. The evidence showed that his clothing had become oily from his 
work. The evidence also showed that he had carried matches in his pocket, 
which was not against the regulations of the company although smoking 
was prohibited. The court held that the accident arose out of the em- 
ployment. 


HAZARDS TO THE PUBLIC AT LARGE 


In order for an accidental injury to be deemed to have arisen out 
of and in the course of the employment, it must be of such a character 
that it may be seen to have had its origin in the nature of the employment 
or to have been incidental to it, or it must be the result of a risk to which 
the employee is exposed, by reason of the employment, to a greater degree 
than if he had not been so employed. Even though an accident may occur 
during the employee’s working hours and at a place to which he is brought 
by virtue of the employment, if the causative factor of the accident has its 
origin entirely outside of the employment, and the employee is exposed to 


78 Wabash Ry. v. Industrial Comm’n, 360 Ill. 92, 195 N.E. 526 (1935). 


79 352 Ill. 392, 186 N.E. 110 (1933). 
80 Jd. at 396, 186 N.E. at 112. 


81 293 Ill. 435, 127 N.E. 698 (1920). 
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a degree of risk no greater than the public at large in the community, then 
the accident does not arise out of the employment. 

In Spiller v. Industrial Comm’n,8? an employee of a garage was acci- 
dentally shot by a bystander, with whom he had no quarrel. No one had 
any reason to believe that the offender was a drunkard, quarrelsome, or 
otherwise undesirable, and the shooting was totally accidental and entirely 
unrelated to the employer’s business. The accident was held not to have 
arisen out of the employment. 

Where an employee visited the employer’s business at night, and a 
police officer nearby who did not know him ordered him to halt and, upon 
the employee’s refusal or failure to obey the order, shot and killed him, 
the court said that the proximate cause of the shooting was the employee’s 
refusal to obey the order, thereby creating for himself a hazard to which 
everyone in the community was equally exposed, and it was held that the 
accident did not arise out of the employment.* 

On the other hand, in the case of a janitor whose duty it was to deal 
with undesirable intruders upon the employer’s property, and who was shot 
by a would-be robber while the janitor was watching the outcome of an 
argument between the intruder and a tenant, the court ruled that by virtue 
of his employment he was peculiarly exposed to dealing with intruders, and 
held that the accident arose out of and in the course of the employment.® 

In Gooch v. Industrial Comm’n,® the employee was working as an ice 
man and was in the process of crossing a sidewalk to call on one of his 
customers for the purpose of inquiring if any ice was wanted. While so 
doing, he was struck in the eye by a Fourth-of-July explosive device used 
by a child in the neighborhood. The court held that the origin of the risk 
was not one incidental to the employment, that the hazard was one general 
to the community, and that the accident did not arise out of the em- 
ployment. 

Where an employee was engaged as a claims adjuster and while walking 
on the street in the course of his work sustained an injury to his eye when 
a foreign substance entered the eye, the court held that the risk of such an 
injury is equal and common to all persons, either on the streets or on private 
property, whether employed or not, and that the accident did not arise out 
of the employment.*® 

In Borgeson v. Industrial Comm’ n,®" a traveling salesman, while walking 
on a public street in front of his hotel, was caught in the line of fire and 


82 331 Ill. 401, 163 N.E. 406 (1928). 
88 Sure Pure Ice Co. v. Industrial Comm’n, 320 Ill. 332, 150 N.E. 909 (1926). 
84 Combes v. Industrial Comm’n, 352 III. 399, 186 N.E. 190 (1933). 


85 322 Ill. 586, 153 N.E. 624 (1926). 
86 Great Am. Indemnity Co. v. Industrial Comm’n, 367 Ill. 241, 11 N.E.2d 9 (1937). 


87 368 Ill. 188, 13 N.E.2d 164 (1938). 
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shot while one person was shooting or attempting to shoot another, both 
being total strangers to the salesman. It was held that the accident did not 
have its origin in the employment and did not arise out of it. 

Where an employee was entering the employer’s premises, and as he 
was facing out, someone opened a door at an opposite end of the corridor, 
resulting in a draft and causing foreign particles to blow into his eye, the 
court held that the injury had its origin in the air outside the building and 
did not arise out of a risk incidental to the employment.** 

Injuries sustained as a result of slipping on ice while walking on a 
public sidewalk have been held to be hazards to which the public at large 
is equally exposed and not attributable to the employment.® 

On the other hand, where a license inspector for the City of Chicago 
was required to go upon the streets from place to place to investigate those 
who were required to have licenses, and while so doing stubbed his toe in 
stepping up to the sidewalk after crossing the street, the injury subse- 
quently necessitating the amputation of his leg, it was held that, by virtue 
of his work, he was exposed to the hazards of the sidewalk to a greater 
degree than the public at large, and that the accident did arise out of the 
employment.” 

Where a milk wagon driver was shot in the early morning hours upon 
the premises of a customer by an unknown assailant, the court held that in 
the absence of any showing that the danger of assault was increased by 
virtue of his work the accident could not be deemed to have arisen out of 
the employment.®! Conversely, where a police patrolman, shortly after 
midnight, was accompanying a person making a night deposit in a bank and 
was struck by a bullet fired by another policeman who was pursuing a 
speeding car, the court held that by virtue of the employment, and con- 
sidering the time and place of the accident, the patrolman was exposed to 
a greater risk of the dangers of the street than the public at large, and held 
the case compensable.® 

In Friel v. Industrial Comm’n,® a motorman working for a streetcar 
company was injured by a piece of glass which struck his eye when a foot- 
ball thrown by children broke a window of the streetcar. The court held 
that the motorman was exposed, by virtue of his employment, to the hazards 
caused by the activities of children at play, particularly in a large city, to 
a greater degree than the public at large, and that the accident arose out 
of the employment. 


88 Cummings v. Industrial Comm’n, 389 Ill. 356, 59 N.E.2d 872 (1945). 


89 Farley v. Industrial Comm’n, 378 Ill. 234, 37 N.E.2d 787 (1941). Also see North- 
western University v. Industrial Comm’n, 409 Ill. 216, 99 N.E.2d 18 (1951). 


Chicago v. Industrial Comm’n, 389 Ill. 592, 60 N.E.2d 212 (1945). 
Ira J. Mix Dairy Co. v. Industrial Comm’n, 308 Ill. 549, 139 N.E. 926 (1923). 
%2 Krawiec v. Industrial Comm’n, 372 Ill. 560, 25 N.E.2d 27 (1939). 
98 398 Ill. 361, 75 N.E.2d 859 (1947). 
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RECREATIONAL ACTIVITIES 


Notwithstanding the increasing trend through the years on the part of 
employers to sponsor various athletic and social activities among their em- 
ployees, the Supreme Court of Illinois did not have occasion until recently 
to pass squarely on the question whether such activity may be considered 
to be within the sphere of the employment, so as to render an accident re- 
sulting therefrom one arising out of the employment. 

While F. Becker Asphaltum Roofing Co. v. Industrial Comm'n, in- 
volved the promotion of a social activity, the principal point decided did 
not determine the issue under discussion. In the Becker case, the employee 
was driving his own car on a public highway on his way to a picnic jointly 
sponsored by the employer and the employees. Before reaching the location 
of the picnic, his automobile was struck by an interurban car and he was 
injured. The court did not in that case deem it necessary to consider the 
liability of the employer for injuries sustained as a result of participation 
in company-sponsored social activities. It merely invoked the general rule 
that the employment does not begin until the employee reaches the place 
where he is to work or the scene of his duties, and does not continue after 
he has left, and held that the liability can be no greater where he is injured 
on his way to a company picnic and before he had reached the picnic 
grounds, 

In Jewel Tea Co. v. Industrial Comm’n,® however, the Supreme Court 
of Illinois did have occasion, for the first time, to consider fully the question 
whether an injury sustained while the employee is engaged in a company- 
sponsored athletic activity arises out of and in the course of the employ- 
ment. In that case, the employer sponsored an intra-company baseball 
league. Membership on the teams was limited to employees of the company, 
and the teams represented the various divisions and districts of the stores 
operated by the employer. Participation of the employees in the program, 
although voluntary, was affirmatively encouraged by the company; its 
executive personnel assisted in the programming of the games, and each 
team was designated by the name of the company district manager of 
the particular district represented by the team. The employees furnished 
some of their own apparel, and the company provided the balls, bats, and 
T-shirts bearing the emblem of the employer’s name on the back. The 
company publications and its FM radio station gave the games publicity. 
At the end of the season, at a company-sponsored dinner, the champions 
of each league would be proclaimed, and the company executives would 
present them with appropriate trophies and baseball jackets. The company 
did provide one diamond near its main warehouse for some of the games, 






4 333 Ill. 340, 164 N.E. 668 (1928). 
% 6 Ill. 2d 304, 128 N.E.2d 699 (1955). 
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but the remaining games were played in public playgrounds. All games 

- were played after working hours. No money was received by the em- 
ployees for the time they played, they were not granted any time off 
from work for their practice, and there was no admission charge or accom- 
modation for spectators who were mostly friends and relatives of the 
players. While participating as a player in one of the games, one of the 
employees was seriously injured while sliding into third base. 

The principle issue was whether an accident occurring as a result of 
such activity, after working hours and off the employer’s premises, may as 
a matter of law be deemed to arise out of and in the course of the em- 
ployment. 

Inasmuch as the case was one of first impression in this state, the court, 
in a very learned and comprehensive opinion, undertook to review the 
decisions of many other jurisdictions. After reviewing and distinguishing 
the numerous authorities therein cited, the court observed that the essen- 
tial inquiry of each court which had considered the matter appeared to be 
whether the employer could be deemed to have sustained a direct benefit 
from the recreational activity, so that it could be regarded as an incident 
of the employment. 

The court went on to note that in view of the fact that the evidence 
in the case showed that the employer’s avowed objectives for the league was 
to stimulate good will and an esprit de corps among its employees, and 
that it afforded employees an opportunity of socializing with each other, 
the district managers, and other executives, which resulted in improved 
employer-employee relations, the conclusion was warranted that the em- 
ployer gained “a significant if not tangible benefit.” The court further noted 
that the foregoing, together with the advertising benefits gained and the 
employer’s use of its position as a persuasive measure to encourage partici- 
pation in the league, were proper matters for consideration. 

Rejecting the contention that to allow compensation in such cases is 
to convert the compensation act into a system of health insurance, the court 
said, “. . . . this court cannot adjudicate rights in a vacuum, and predicate 
decisions on legal concepts divorced from practical realities. . . ..” and con- 
cluded that the finding by the Commission that the accident arose out of 
and in the course of the employment was adequately supported by the 
record. 


VOLUNTARY ACTS AND DEVIATION FROM 
THE SCOPE OF EMPLOYMENT 


A volunteer has been defined as one who introduces himself into 
matters which do not concern him, by doing or undertaking to do some- 
thing which he is not bound to do and which he has not been in the habit 
of doing with his employer’s knowledge or consent. While it is the general 
rule that such voluntary acts would not be within the scope of the employ- 
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ment, and an accident resulting therefrom would not arise out of it, never- 
theless, if the employer permits or consents to the performance of the act, 
or if the act is one for the benefit of the employer under conditions of 
emergency, the horizon of the employment may extend to include such act 
within its scope. 

Where an employee was injured while trying to save the life of a 
fellow employee who had fallen through a hole in the floor of the shop 
into a quantity of hot water and was calling for help, although the rescue 
was a voluntary act and constituted a deviation from the employee’s regular 
duties, the accident was held to arise out of and in the course of the em- 
ployment.* 

In Baum v. Industrial Comm'n,” a mob of strikers invaded the premises 
of the employer engaged in the manufacture of dresses, and an employee 
engaged as a cutter, under circumstances which warranted his believing 
that the strikers were bent on doing harm to the employer’s property and 
his fellow workers, attempted to obstruct the invaders from advancing, and 
while so doing was stabbed and fatally injured. The court held that the 
accident arose out of and in the course of the employment. 

Where an employee was engaged to operate a specific punch press and, 
after completing his day’s work, decided out of curiosity to test another 
punch press operated by another worker who had temporarily absented 
himself, and while so testing or operating this other punch press was in- 
jured, the court held that the act was a voluntary one on his part and not 
a part of his employment, and that the accident did not arise out of the 
employment.*8 

In the case of an employee who was engaged as a truck driver and 
knew that his duties did not include the making of repairs to plant machinery, 
and who was injured while attempting to repair one of the machines, the 
court held that in the absence of any evidence that the act was one of 
emergency, the accident did not arise out of the employment.® 

Where a company regularly had a special guard for each shift, and 
one of the shift superintendents, in the temporary absence of the guard, 
attempted to physically evict a discharged employee, the court held that 
in so doing he acted as a mere volunteer outside the scope of his employ- 
ment and that the accident did not arise out of it.1 

On the other hand, where a fire occurred on the premises of the em- 
ployer after the regular quitting hours of a janitor, but the latter remained 
and attempted to extinguish the fire and in so doing inhaled poisonous 


% Dragovich v. Iroquois Iron Co., 269 Ill. 478, 109 N.E. 999 (1915). 

7 288 Ill. 516, 123 NE. 625 (1919). 

98 Adams & Westlake Co. v. Industrial Comm’n, 292 Ill. 590, 127 N.E. 168 (1920). 

® Kensington Steel Corp. v. Industrial Comm’n, 385 Ill. 504, 53 N.E.2d 395 (1944). 
100 Riley v. Industrial Comm’n, 394 Ill. 126, 67 N.E.2d 172 (1946). 




















SUMMER] INJURIES ARISING OUT OF EMPLOYMENT 215 


fumes, the court said that even though the employee voluntarily remained 
~ beyond his required working time, by reason of the emergency the act could 
not be deemed to be voluntary, and held that the accident arose out of and 
in the course of the employment.!® 

The fundamental premise upon which voluntary acts, other than those 
coming within the exceptions stated, are held not to arise out of the em- 
ployment is that they constitute a deviation from the scope of the employ- 
ment. Obviously, any deviation from the employment, other than voluntary 
acts for the employer, could not be compensable. 

Where an employee who was engaged to run an elevator in a building, 
went out into the alley to pick up a board for his own personal use, and 
while there was struck by a truck and injured, the court held that he had 
departed from the scope of his employment, and that the accident did not 
arise out of it.1°? However, where an employee who was engaged by 
the company to work as a trapper and was later killed while working as a 
mule driver, and the evidence showed that the employer had knowledge of 
the existence of a practice between trappers and mule drivers to exchange 
duties, the employee could not be considered a volunteer, and a finding 
that the accident arose out of and in the course of the employment was 
sustained.1% 

In International Harvester Co. v. Industrial Bd.,%* an employee was 
assigned to set up binders in towns within a radius of seventy-five miles 
and to report after the job was finished. The employee left the place of 
his employment for the city, where he intended to spend Sunday, such 
departure being without authority from the company and not on any busi- 
ness for the company. The court held that an accident occurring when the 
automobile in which he was riding was struck by a train did not arise out 
of the employment. 

A janitor employed by a printing plant was directed by his employer 
to do some tree trimming at his, the employer’s, residence. He remained 
on the payroll of the printing plant at all times, and the work performed 
at the employer’s residence was included in the printing plant’s payroll. 
The court held that the two employments were distinct, and where the 
employee was injured while working at the residence of the employer 
recovery was denied on the ground that the residence did not come within 
the purview of the Workmen’s Compensation Act, and that the trimming 
of trees at the employer’s residence was not within the usual course of 
trade, business, or occupation of the printing business.1% 


101 Munn v. Industrial Bd., 274 Ill. 70, 113 N.E. 110 (1916). 
102 Everett Hat Co. v. Industrial Comm’n, 305 Ill. 564, 137 N.E. 434 (1922). 
108 Sunnyside Coal Co. v. Industrial Comm’n, 291 Ill. 523, 126 N.E. 196 (1920). 
104 282 Ill. 489, 118 N.E. 711 (1918). 

105 Phillips v. Industrial Comm’n, 390 Ill. 335, 61 N.E.2d 681 (1945). 











216 WORKMEN’S COMPENSATION IN ILLINOIS 


Where a truck driver for a coal company, on his way to his employer’s 
coal yard, came upon the scene of an accident on the highway and stopped 
his truck to investigate, and having found that a child was injured, carried 
the child to his truck, and while so doing was injured when the wreckage 
was struck by another vehicle, the court said that his action in connection 
with the use of his truck on the highway was foreseeable and incidental to 
his employment as a truck driver, regardless of whether he got out of his 
truck to see if he could pass the damaged car safely or to render aid to the 
injured, and held that the accident arose out of the employment.!% 


CONCLUSION 


In conclusion, it may be stated that whether or not an accidental injury 
can be said to arise out of and in the course of the employment necessarily 
depends upon the facts and circumstances in each particular case. Under 
the Illinois compensation statute, the employer is not an insurer of the safety 
of his employees at all times during the period of employment. There must 
be a causal connection between the conditions and environment of the em- 
ployment and the injury. The accident must have its origin in some risk 
connected with and incidental to the employment, and it must occur while 
the employee is performing some act incidental to his employment and at a 
place where he may reasonably be in connection with his employment. 


106 Puttkammer v. Industrial Comm’n, 371 Ill. 497, 21 N.E.2d 575 (1939). 




















PRACTICE AND PROCEDURE IN CLAIMS 
ARISING UNDER ‘THE WORKMEN’S 
‘COMPENSATION ACT 


BY B. S. QUIGLEY * 


WHEN THE LEGISLATURE abolished personal injury litigation between 
employers and employees for industrial accidents and occupational diseases, 
one of the reasons was to provide prompt, certain, and inexpensive relief 
to injured or disabled workmen and their dependents. 

The Workmen’s Compensation Act! and the Occupational Diseases 
Act ? are administered by the Industrial Commission of Illinois, consisting of 
five members, one of whom is chairman. Members are appointed by the 
Governor. When a dispute arises as to whether or not an employee is 
entitled to compensation payments under one of these acts, the matters in 
dispute are determined by the Industrial Commission. The offices and 
hearing rooms of the Industrial Commission are in the State of Illinois 
Building, 160 North LaSalle Street, Chicago. 


PROCEEDINGS BEFORE AN ARBITRATOR 


The statute provides that hearings shall be held in the vicinity where 
the injury occurred. Commissioners and arbitrators appointed by the 
Commission conduct hearings in numerous cities and towns throughout 
the state. 

Arbitrators and commissioners have the power to administer oaths, 
and to subpoena and examine witnesses; to issue subpoenas duces tecum, 
requiring the production of such books, papers, records, and documents 
as may be evidence of any matter under inquiry, and to examine and 
inspect these documents; and to inspect such places or premises as may 
relate to the question in dispute.® 

The acts provide that “the process and procedure before the Com- 
mission shall be as simple and summary as reasonably may be.” # 


*B. S. QUIGLEY. LL.B. 1926, De Paul University; chairman, Workmen's 
Compensation Law Section, Illinois State Bar Association, 1956—; 
resident attorney, Liberty Mutual Insurance Company, Chicago, Illi- 
nois. 


lity. Rev. Stat. c. 48, §§ 138.1-138.28 (1955). 
2 Id. §§ 172.36—172.62. 
3 Jd. §§ 138.16, 172.51. 
4 Ibid. 
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In order to secure a concise outline of the questions to be investigated 
and determined in workmen’s compensation cases, it would be well to 
examine the list of questions that an arbitrator asks of both parties before 
any evidence is taken. The arbitrator asks each of the parties whether it 
can be stipulated that: 


(1) the parties were operating under and subject to the provisions of 
the Workmen’s Compensation Act. 

(2) the relationship of employer and employee existed between the 
parties. 

(3) on the day and date in question, petitioner sustained an accidental 
injury in the course of the employment. 

(4) on the day and date in question, petitioner sustained accidental 
injury which arose out of the employment. 

(5) the employer had notice of the accidental injury within the time 
required. 

(6) claim for compensation was made within the statutory period. 

(7) application for adjustment of claim was filed in accordance with 
the provisions of the statute. 

(8) the employer furnished first aid, medical, surgical, and hospital 
services, 

(9) compensation has been paid by the employer to the employee, and, 
if so, the amount of such payments. 

(10) the age of the petitioner at the time of the accident was 

(11) the average weekly wage of the petitioner was , 

(12) petitioner had children under eighteen years of age, and, if so, 
how many. 

(13) the only question in dispute is the nature and extent of disability. 

(14) the parties waive the statutory requirement that the transcript 
be filed within twenty days, in the event that a petition is filed for review 
of the decision of the arbitrator.® 


These questions which are asked by the arbitrator will be considered 
in the following paragraphs in the order in which they are stated above. 


(1) It must be determined at the outset whether the employer is 
engaged in any business or enterprise which is automatically under the 
provisions of section 3 of the Workmen’s Compensation Act.® Even though 
not automatically under this act, the employer may have elected to come 
under the act by insuring with an authorized insurance carrier his liability 


5In cases where the claim is filed by the personal representative of a deceased 
employee, the questions listed above are used, but they are phrased in terms of the 
“decedent” instead of the “petitioner.” 

®Iit. Rev. Stat. c. 48, § 138.3 (1955). See Ropiequet and Keefe, Coverage of the 
Illinois W orkmen’s Compensation Act, supra p. 169. 




















SUMMER] PRACTICE AND PROCEDURE IN CLAIMS 219 


to pay compensation.” Information as to whether or not such election has 
~ been made can be secured from the Insurance Department of the Industrial 
Commission. 

(2) In order to ascertain whether the relationship of employer and 
employee existed between the parties at the time of the accident, it is not 
sufficient to determine when, where, and by whom the injured employee 
was hired. Under the doctrine of “loaned employee” an employee may be 
engaged in working under the supervision, direction, and control of a 
person other than his employer, and if injured may be entitled to receive 
compensation from the person to whom he was loaned.§ 

(3)-(4) Whether or not an accidental injury arose out of and in the 
course of the employment is one of the most difficult problems arising 
in the field of workmen’s compensation law.® The Illinois Supreme Court 
has stated the rule of law which is to be applied as follows: 


“ 


.... It is not sufficient that the accident occur in the course of the 
employment, but the causative danger must arise out of it. The words 
‘arising out of’ refer to the origin or cause of the accident, and are 
descriptive of its character, while the words ‘in the course of’ refer to 
the time, place, and circumstances under which the accident takes 
place. .. . By the use of these words it was not the intention of the 
legislature to make the employer an insurer against all accidental injuries 
which might happen to an employee while in the course of employment, 
but only for such injuries arising from or growing out of the risks 
peculiar to the nature of the work . . . and accidents in which it is 
possible to trace the injury to some risk or hazard to which the employee 
is exposed in a special degree by reason of such employment.” 1° 


This rule is disarming in its simplicity. Even after a careful investiga- 
tion of all the factual circumstances surrounding an injury in attempting 
to determine when, where, why, and how it occurred, and after an examina- 
tion of the cases where the question was involved, you may be obliged to 
agree with the conclusion of Mr. Justice Sutherland that: 


“Whether a given accident is so related . . . to the business must depend 
upon its own particular circumstances. No exact formula can be laid 
down which will automatically solve every case.” 4 


7 Coverage under the Illinois Occupational Diseases Act formerly was on a solely 
elective basis. Int. Rev. Strat. c. 48, § 172.37 (1955). However, in 1957 the act was 
amended to provide for automatic coverage when the employer’s business is an extra- 
hazardous activity. S.B. 890, 70th Ill. Gen. Assembly (1957). 

8See discussion of “Relationship of Employer and Employee under the Act,” in 
Ropiequet and Keefe, Coverage of the Illinois Workmen’s Compensation Act, at 
p. 184 supra. 

®See Greenfield, Injuries Arising out of and in the Course of Employment, supra 
p. 191. 

10 Mueller Constr. Co. v. Industrial Comm’n, 283 Ill. 148, 152, 118 N.E. 1028, 1029-30 
(1918). ; 

11 Cudahy Packing Co. v. Parramore, 263 U.S. 418, 424, 44 Sup. Crt. 153, 154 (1923). 
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(5) Notice of an accident must be given to an employer within forty- 
five days, except in hernia cases in which notice must be given within 
fifteen days.!* No formal or written notice is required, and oral notice is 
sufficient. No notice is necessary when the employer has actual knowledge 
of the circumstances. 

(6)-(7) An application for compensation must be filed within one 
year from the date of the accidental injury if no compensation payments 
have been made, or within one year from the date of the last payment of 
compensation. If death results within two years from the date of the 
accident or the last payment of compensation, the dependents have one 
year from the date of death to file such application.” 

(8) The statute provides that the employer shall furnish the necessary 
first aid, medical, and hospital services, and that the employee may select 
his own physician at his own expense. However, if the employer fails or 
neglects to furnish the necessary services, the employee may procure them 
at the employer’s expense.'* 

(9)-(10) The age of the petitioner at the time of the accident and the 
amount of compensation payments made by the employer, if any, should be 
ascertained either from the employee or from the records of the employer 
or his insurance carrier. 

(11) The statute provides that payments of compensation shall be 
based on the average weekly earnings of the employee for a period of fifty- 
two weeks prior to the date of the accident, exclusive of overtime earnings.'® 
Where an injured person has worked less than one year prior to his acci- 
dent, the wages of a fellow employee in the same class of employment are 
substituted. 

(12) The names and ages of children under eighteen years of age are 
necessary in order to determine whether additional compensation pay- 
ments are payable because of such children.?® 

(13) More claims are contested before the Industrial Commission 
on the question of the nature and extent of disability resulting from an 
injury than on any other issue.17 When an employee meets with an 
accidental injury which arises out of and in the course of his employment 
and which disables him from work for more than seven days, he is entitled 
to compensation for such temporary total disability until he is able to 
return to work, or until such time as the weekly payments equal the 
amount to which his dependents would have been entitled if death resulted 


12 Tuy. Rev. Stat. c. 48, § 138.6(c) (1955). 

18 Ibid. 

147d, § 138.8(a). 

15 Jd. § 138.10. 

16 Td. §§ 138.7, 138.8. 

17See Landon, Proof of the Nature and Extent of Compensable Injury, infra 
Pp: 227. 
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from the accident. Such payments are ordinarily referred to as temporary 
~ total compensation.?8 

When an employee is able to return to work but unable to perform his 
usual employment and sustains loss of earnings thereby, he is entitled to 
compensation for the loss in earning power, subject to certain statutory 
limitations. Such payments are commonly known as “partial compensa- 
tion.” 1° 

When an employee receives an injury resulting in loss by amputation, 
or loss of use, of any thumb, finger, hand, arm, toe, foot, or leg, or loss of 
sight of an eye, the total loss of hearing in one or more ears, the fracture 
of the body of any vertebra, or fracture of the skull, an employee is 
entitled to compensation for a specific number of weeks. For permanent 
partial loss of use of any member or sight of an eye, the employee receives 
compensation for the partial loss of use or loss of sight. Such payments are 
referred to as “specific compensation.” °° 

To determine the nature and extent of disability, it is necessary not 
only to know how the accident occurred and the extent of the injuries 
received, but also to determine from the treating doctors, if possible, the 
treatment rendered, the results achieved by such treatment, and the prog- 
nosis of the case. 

If necessary, have the petitioner examined by a qualified medical expert. 
If the testimony of a medical expert who has examined, but who has not 
treated the petitioner is to be presented, the other party must be served 
with a copy of the expert’s report at least forty-eight hours before the 
date of the hearing.?4_ The hospital records should be carefully examined. 
These may be admitted in evidence as to the medical and surgical matters 
contained therein.” 

Having completed a sufficient preliminary examination to determine 
how the questions propounded by the arbitrator will be answered, action is 
commenced by filing what is called an application for adjustment of claim 
in triplicate on forms provided by the Commission. The application is a 
form containing the outline of necessary allegations. The application should 
contain the date, place, and manner of the accident and the nature or 
character of the injury, and must be limited to one accident or claim.”8 

The State Treasurer should be made a party respondent in all pro- 
ceedings involving disputed dependency and in all proceedings involving a 
claim for loss of an eye or an extremity. 


18 Tit. Rev. Stat. c. 48, § 138(b) (1955). 

19 Jd. § 138.8(d). 

20 7d. §§ 138.8(d), 138.8(e). 

21 Jd. § 138.12. 

22 Id. § 138.16. 

23 ILL. INDUSTRIAL COMMISSION RULE 2(a). 
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After an application has been filed, the Commission will notify all 
parties in writing of the time and place of hearing. The case is assigned 
to an arbitrator to hear the evidence. All proceedings are recorded by an 
official Commission reporter. 

Where no dispute exists as to liability and where the accident results 
in death, or in the amputation of any member, or the enucleation of an eye, 
an arbitrator or commissioner may enter an award in accordance with the 
provisions of the act upon petition of either party.*4 

Continuances or advancements for hearing may be obtained for a good 
cause.5 

While hearings are informal, the burden is upon the petitioner to prove 
his case by a preponderance or greater weight of the evidence. Further, 
the established rules of evidence, practice, and procedure must be followed.® 

The arbitrator questions the parties in order to determine the matters 
that can be stipulated and the matters that are in controversy. He then 
dictates to the reporter the stipulations agreed upon and the matters in 
controversy. The arbitrator then proceeds to hear the evidence submitted 
by the parties on the questions in dispute. His position is similar to a 
master-in-chancery or a judge presiding without a jury. He listens to the 
evidence and rules on objections or motions. The workmen’s compensation 
act empowers him to make inquiries and investigations and to examine all 
books, records, places, or premises relating to the questions in dispute. 
Representing a petitioner or respondent in a workmen’s compensation hear- 
ing is similar to representing a plaintiff or defendant in a common-law 
action for personal injury. The same rules of evidence apply with regard 
to hearsay evidence, introduction of X-ray films, hypothetical questions, 
etc. 

As a practical matter in hearings conducted before arbitrators who 
have become familiar with the doctors called by either party, the doctor’s 
qualifications are ordinarily admitted. Similarly, X-ray films are admitted 
in evidence where both sides are familiar with the roentgenologist who took 
the films. 

After conclusion of the hearing, the arbitrator files a written decision 
with the Commission, and all parties receive a copy thereof. If no petition 
for review of the decision is filed within fifteen days, the decision is final, 
except that any award providing for payment of compensation in in- 
stallments may be reviewed by the Commission within eighteen months of 
its entry on the ground that the disability has subsequently increased, 
recurred, diminished, or ended.?7 ‘ 


24 Ti. Rev. Stat. c. 48, § 138.9 (1955). 
25 Itt. INDUSTRIAL COMMISSION RULES 6, 8. 
267 iquid Carbonic Co. v. Industrial Comm’n, 352 Ill. 405, 186 N.E. 140 (1933); 
Chicago Daily News Co. v. Industrial Comm’n, 306 Ill. 212, 137 N.E. 797 (1922). 
27 Irv. Rev. Stat. c. 48, § 138.19(h) (1955). 




















































SUMMER] PRACTICE AND PROCEDURE IN CLAIMS 


REVIEW BY THE INDUSTRIAL COMMISSION 


Petition for review of the decision of the arbitrator must be filed in 
triplicate on forms provided by the Commission within fifteen days after 
the receipt by the party desiring the review of a copy of the arbitrator’s 
decision and notification of the time when it was filed.?8 

The party seeking the review must file a transcript of the evidence or 
an agreed statement of facts within twenty days of the arbitrator’s decision. 
(The transcript must be ordered and a deposit paid within twenty days of 
the receipt of the decision.) Where both parties have entered into the 
customary stipulation for extension of time to the reporter, these technical 
provisions become unimportant. 

To avoid any error when it is decided to petition for a review of the 
decision of the arbitrator, the party seeking the review should: 


(1) file the petition for review in triplicate; 

(2) order a transcript of the testimony before the arbitrator; 

(3) file a motion for extension of time; ?® 

(4) serve his opponent with written notice that he will introduce addi- 
tional evidence at the hearing on review; 

(5) file a written request for oral argument before a majority of the 
commissioners. 


Neither the statute nor the rules require that these things be done simul- 
taneously, but experience has taught that the safest, surest, and shortest 
way is to proceed in the manner described. 

The party petitioning for review must secure a copy of the transcript 
of evidence taken before the arbitrator and submit it for authentication 
within twenty days after its receipt, and he must have it authenticated and 
filed with the Commission before the case is set for hearing on review. 

The Commission will notify all parties as to the time and place of 
hearing on review. A hearing on review is had before a commissioner. The 
commissioner examines the transcript of evidence taken before the arbitrator 
and, in addition thereto, hears additional evidence which the parties desire 
to introduce. Briefs may be submitted by request of either party made at 
the close of the hearing on review. 

Oral argument may be waived. If not waived, the matter is set for 
hearing before a majority of the commissioners, and each party is limited 
to twenty minutes for his argument. The party who petitioned for review, 
or where both parties filed for review, the party who filed first, has the 
right to argue first; and he may split his time by allowing fifteen minutes 


8 Jd. § 138.19(b). 
2°Forms are supplied by the Industrial Commission for the petition, the order of 
a transcript, and the motion for an extension of time. 
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for his opening argument and five minutes for rebuttal of his opponent’s 
argument. 

Upon completion of the hearing on review and after oral argument, 
if the matter was argued orally, the Commission files a written decision and 
mails a copy to each of the parties. 


APPEAL FROM DECISIONS OF THE INDUSTRIAL 
COMMISSION 


Appeal from the decision of the Commission is initiated by suing out 
a writ of certiorari as provided by statute. Such certiorari may be filed 
in the circuit court of the county and the city court of the city, if it has 
more than 25,000 inhabitants, where any of the parties defendant may be 
found. In Cook county, the suit may also be filed in the Superior Court 
of Cook county. (In Cook county, the forms necessary are supplied by 
the Circuit and Superior Courts.) 

The following forms are required: 


(a) Praecipe. This must contain a request for a writ of certiorari. It 
must also contain the names and addresses of all parties in interest and their 
attorneys of record. The attorney for the party perfecting the appeal must 
sign the praecipe. 

(b) Writ of Certiorari. An original writ of certiorari must be filed with 
the clerk of the court. The clerk requires a copy for mailing to the In- 
dustrial Commission. 

(c) Writ of Scire Facias. The attorney must prepare an original of 
this writ for the court file and a copy for each other party in interest and 
each attorney of record. 

(d) Certificate of Mailing. This certificate must be signed by the 
court clerk and must show the mailing of a copy of the Writ of Certiorari 
to the Industrial Commission, and a copy of the Scire Facias to each party 
in interest and each attorney of record. 

(e) Bond (required only of the party filing and against whom an award 
for payment of money has been entered). This bond must be executed by 
an approved surety company and by the party filing or his agent, and it must 
be approved and signed by one of the members of the Industrial Com- 
mission and by the clerk of the court in which the appeal is filed. 

(f) Receipt. Upon filing all the papers, a receipt showing payment 
to the Industrial Commission of the estimated cost of the record of the 
Commission proceedings must be exhibited to the clerk of the court. 

The clerk of the court should be provided with stamped envelopes 
addressed to the Industrial Commission and to all the other parties in 
interest and the attorneys of record. 


30 Try, Rev. Stat. c. 48, § 138.19(f) (1) (1955). 
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The Illinois Workmen’s Compensation Act states that “the Circuit 
. Court of the county and the City Court of the city, if it has more than 
25,000 inhabitants, where any of the parties defendants may be found 
shall by writ of certiorari to the Commission have power to review all 
questions of law and fact presented by such record.” * 

Section 19(f)(2) of the act further provides: 


“The court may confirm or set aside the decision of the Commission. 
If the decision is set aside and the facts found in the proceedings before 
the Commission are sufficient, the court may enter such decision as is 
justified by law, or may remand the cause to the Commission for 
further proceedings and may state the questions requiring further hear- 
ing, and give such other instructions as may be proper.” *? 


APPEAL TO THE SUPREME COURT OF ILLINOIS 


Judgments and orders of the circuit court or city court in compensa- 
tion cases may be reviewed only by the Illinois Supreme Court, in its dis- 
cretion, upon a writ of error, if applied for within sixty days of the lower 
court judgment or order.** In seeking such a review, the following steps 
should be taken: 


(1) An order should be secured, by stipulation or on motion, author- 
izing the clerk of the lower court to use the original record filed by the 
Industrial Commission (instead of a copy) as part of the record to be sent 
to the supreme court. 

(2) A praecipe should be filed with the clerk of the lower court 
directing him to prepare a complete record, including the original record 
filed by the Industrial Commission. Neither the statutes nor the rules 
specifically require such a praecipe, but it is customary by analogy to the 
former common-law writ-of-error procedure. There is no requirement that 
a copy of the praecipe be served on opposing counsel, although that may 
be done. When the praecipe is filed, the record should be ordered. 

(3) On obtaining the complete record from the clerk of the lower 
court, it is customary to incorporate at the end of the record an assign- 
ment of errors. Again neither statute nor rule requires this, but it is done 
by analogy to the former writ-of-error procedure. 

(4) Counsel for the petitioner should prepare an abstract of the record 
and the assignment of errors,** and a petition for writ of error. The 
petition must contain a concise statement of facts and of points and authori- 
ties.85 


81 ]bid. (Emphasis added.) 

82 Jd. § 138.19(f) (2). 

88 Trt. Rev. Srat. c. 48, § 138.19(f) (2) (1955). 

34 Illinois Supreme Court Rules 60, 38, Int. Rev. Srat. c. 110, §§ 101.60, 101.38 (1955). 

35 T]linois Supreme Court Rules 60, 39, 40, Int. Rev. Stat. c. 110, §§ 101.60, 101.39, 
101.40 (1955). 
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(5) Three copies of the abstract and the petition must be served on 
the opposing party or his attorney. The record, fifteen copies of the abstract 
and of the petition, proof of service on opposing counsel, and the filing 
fee must be forwarded to the Clerk of the Supreme Court of Illinois at 
Springfield.** (In Chicago, the printer will usually attend to service and 
filing.) 

The opposing party has fifteen days (unless extended) to file an answer 
to the petitioner. The opposing party may await the action of the supreme 
court and file an answer if the petition is granted; this is not, however, 
advisable. Fifteen copies of the answer must be filed, together with proof 
of service of three copies on opposing counsel and the appearance fee.®? 
An additional abstract may also be filed if necessary.8* No reply to the 
answer is permitted. 

The case is then docketed to the next term of court, depending upon 
the date of filing.®® 

If the petition for writ of error is granted, the case is docketed as on 
ordinary writ of error.*° If any of the opposing parties have not appeared 
and answered, a scire facias is issued.*1 This should be given to the local 
sheriff for service. 

The case may be submitted on the petition and answer filed, or either 
party may file an additional brief, as in cases of leave to appeal. Plaintiff 
in error must serve three copies of such additional brief on all parties even 
though they have not appeared and answered. Opposing parties who have 
not previously answered may file an answer to the petition (if it is permitted 
to stand) or to the further brief of plaintiff in error.4? Oral argument may 
be requested and obtained, although this is not covered by statute or by 
rule. 

When the decision of the supreme court becomes final it issues its 
mandate to the clerk of the lower court. When indicated, appropriate orders 
should be entered in the lower court in accordance with the mandate. 


% Tllinois Supreme Court Rule 60, Int. Rev. Stat. c. 110, § 101.60 (1955). 
87 Tbid. 
38 This point is not expressly covered by Supreme Court Rule 60, but see Supreme 
Court Rule 38, Inu. Rev. Strat. c. 110, § 101.38 (1955). 
5° Tllinois Supreme Court Rule 60, Int. Rev. Srat. c. 110, § 101.60 (1955). 
40 Tbid. 
“1 [bid. 
42 Ibid. 




















PROOF OF THE NATURE AND EXTENT 
OF COMPENSABLE INJURY 


BY WILLIAM P. LANDON * 


INTRODUCTION 


THE PRACTICING ATTORNEY who has been retained to represent a 
client in a compensation matter before the Illinois Industrial Commission, 
to either prove or disprove a pending matter, will be confronted with the 
issue “proof of the nature and extent of the injury.” All other issues being 
resolved in favor of the petitioner he still must prove that his condition 
entitles him to an award for compensation. It is the ultimate of all issues 
which the Commission must decide, for the claim basically is one of re- 
muneration for personal injury. 

The proof of the nature and extent of injury before the commission 
follows a definite pattern which has been in existence prior to the establish- 
ment of the Workmen’s Compensation Act. The pattern or method of 
proof has its roots in the common law and is governed by the rules and 
principles which have been handed down by the courts. 

Since it is a claim for personal injury, the attorney will ask himself the 
following questions. Is the condition one for which the act provides com- 
pensation? Is it within the schedule of losses, or is the condition such that 
compensation can only be awarded if there is an adequate wage differential? 
Is the petitioner entitled to an award for permanent total disability, and, 
if so, should he receive an eight per cent or twelve per cent pension? Is the 
condition temporary or permanent? Is there a causal connection between 
the present condition of ill-being and the accident as alleged? These are 
questions which must be answered prior to trial and can only be answered 
after a thorough preparation of the case. 

The act limits recovery for injuries to compensation for injuries or 
conditions coming within the act. It must clearly be understood that not 
all injuries are compensable under the present act even though the injury or 
condition arose as a result of an accident received on the job, e.g., an injury 
which results in a partial loss of hearing is not compensable since the act 
requires a total loss before compensation can be awarded. It therefore be- 
comes important for counsel in many cases to develop a theory of proof by 
which an award for compensation may be rendered even though the act is 
silent as to the condition claimed. 

The primary witnesses whose testimony makes up the bulk of the evi- 


*WILLIAM P. LANDON, LL.B. 1950, DePaul University; attorney, 
Phoenix Assurance Company of New York and London Guarantee & 
Accident Co., Ltd., Chicago, Illinois. 
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dence going to prove the issue of nature and extent of injury are the peti- 
tioner, the physicians, who include attending and examining physicians, 
and lay witnesses who may testify for either the petitioner or the respondent. 
Documentary evidence may be offered in the form of hospital records, 
X rays, and other pertinent documents which may represent tests performed 
to determine the existence of various conditions. The evidence which will 
prove the issue of nature and extent of injury must be marshalled prior to 
trial. The attorney should have interviewed all witnesses and should have 
discussed his case with the medical witnesses so that he will have an idea 
of what they will testify to and will be able to determine whether or not 
certain testimony should be used. 


RULES OF EVIDENCE AND BURDEN OF PROOF 


In handling the trial of matters before the Illinois Industrial Commission, 
it is well to become acquainted with the established rules governing the 
introduction of evidence and the burden of proof. The court in a series of 
decisions has held that actions under the Workmen’s Compensation Act are 
governed by the same rules as to the introduction of evidence and the 
burden of proof as prevail in common-law actions for personal injuries. In 
Chicago Daily News Co. v. Industrial Comm'n, the Supreme Court of 
Illinois specifically stated: 


“The Workmen’s Compensation Act . . . provides a new method of 
procedure for obtaining redress for personal injuries, but it does not 
change the rules of evidence nor the burden of proof.” ? 


The law dealing with the proof of nature and extent of injury in com- 
pensation cases was developed prior to the enactment of a compensation 
act in Illinois. Common-law cases as well as Commission cases will be cited 
in this article in order to cover the pertinent subjects involved. 


WITNESSES IN COMPENSATION CASES 


The Petitioner 


The petitioner is a competent witness and may testify to certain facts 
which go to prove the nature and extent of the injury for which he seeks 
compensation. This testimony is the culmination of a careful preparation 
and investigation made prior to trial. 

The proof of the nature and extent of injury in the trial of a com- 
pensation case begins with a preliminary investigation of the petitioner’s 
injury when he is interviewed by counsel prior to filing an application for 


1306 Ill. 212, 137 N.E. 797 (1922). 
2 Id. at 215-16, 137 N.E. at 798. 
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adjustment of claim. A history is obtained describing the accident which 
the petitioner claims to have caused his present condition, prior illnesses, 
hospitalizations, injuries to his person, and, specifically, prior injuries to the 
presently affected portion of his person. It must be determined whether 
or not prior claims for compensation have ever been made, and, if so, for 
what type of injury and whether the claimant was successful in prosecuting 
his claim. 

A knowledge of the petitioner’s prior injuries becomes important in 
instances where compensation has previously been paid for an injury to the 
same scheduled member for which compensation is now being claimed. In 
such a situation, the respondent in the present case is entitled to credit the 
number of weeks of compensation previously paid to the present case. 

Of special importance are cases where the petitioner has previously 
suffered the total loss or loss of use of a major member and, as a result of 
the recent accident, may have suffered an equally great loss to another major 
member. The petitioner may be entitled to a pension for life under the 
provision of the act calling for payment out of the Special Fund as well as 
compensation to be paid by the employer for the total loss of the member.® 
In the Special Fund cases, the State Treasurer, as custodian of the Special 
Fund, must be joined as an additional party respondent. 

If the petitioner has been involved in a prior compensation case in- 
volving the same member for which claim is now being made, it is advisable 
that counsel obtain a medical report covering the prior injury from the 
physician who testified on behalf of the petitioner at the prior hearing. The 
report will aid counsel in determining whether or not the present loss ex- 
ceeds the prior loss. In line with the subject of medical reports and testimony 
submitted for trial in prior proceedings are pre-employment physical exam- 
inations which the petitioner may have submitted to following his injury. 
It often occurs that the petitioner will leave his employment after sustaining 
accidental injuries, and, while his case is pending, he will seek other em- 
ployment and will be required to submit to a pre-employment physical 
examination. The results of these examinations are often favorable to the 
respondent’s case. Applications for group insurance in the petitioner’s own 
handwriting where he states his condition did not arise out of his employ- 
ment can prove to be damaging. The same applies to applications for em- 
ployment where the petitioner states that he has no disabilities or infirmities. 
Histories given by the petitioner to the attending physician, or in case of 
hospitalization, to the admitting physician, must be checked to determine 
if there are any inconsistencies between the initial injury sustained and the 
condition for which claim is being made. 

Prior to trial the petitioner will be interrogated by counsel, and he will 
be advised to testify to the facts and to attempt to avoid testifying to con- 


$Iixt. Rev. Stat. c. 48, § 138.8(f) (1955). 
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clusions or opinions. The petititoner may testify to his physical condition 
and the condition of his health prior to the accident, what he notices about 
his person and, in particular, what he notices about the affected member, 
and that he experiences pain while attempting to perform his duties or that 
the injuries affected his ability to perform such duties.* 

The petitioner may not testify that his condition was caused by the 
accident, that his condition is permanent, or that he has suffered a certain 
percentage loss of use. These matters are ultimate issues for the Commission 
to decide.® 

The petitioner may show by demonstration that he has restriction in 
the motion of a particular member, and it is up to counsel representing the 
petitioner to state for the record the amount of restriction exhibited. If 
opposing counsel disagrees with the statement made for the record, he must 
so state; otherwise, it is evidence which stands uncontradicted. There is 
no question about the propriety of exhibiting injured members to the Com- 
mission as they have a right to examine all claimants, and, if necessary, they 
can order an independent examination. 


The Lay Witness 


We have seen that the petitioner is a competent witness and may give 
testimony in his own behalf regarding the condition for which he is claim- 
ing compensation. 

In the same manner, individuals who are not physicians, and who might 
be termed lay witnesses, may be called to offer proof of the petitioner’s 
disability. In Greinke v. Chicago City Ry.,® the court stated the prin- 
ciple as follows: 


“,... [W]itnesses who are not experts may express their opinions as 
to the physical condition of persons whom they have observed; that is, 
they may state whether, in their opinion, such persons are in good 
health, have the ability to perform work, whether they are suffering 
pain, are conscious or unconscious, in possession of their mental 
faculties ....”* 


The basis for allowing such testimony is that the injured person will 
not be presumed to feign disease, pain, or distress under conditions in which 
he is ordinarily observed by strangers or his friends and neighbors.® 

These witnesses, like all non-experts, are limited in their testimony to 


*Central Ill. Public Service Co. v. Industrial Comm’n, 302 Ill. 27, 134 N.E. 124 
(1922). 

5 Pocahontas Mining Co. v. Industrial Comm’n, 301 Ill. 462, 134 N.E. 160 (1922); 
International Coal & Mining Co. v. Industrial Comm’n, 293 Ill. 524, 127 N.E. 703 (1920). 


6 234 Ill. 564, 85 N.E. 327 (1908). 
TId. at 571, 85 NE. at 330. 
8 Greinke v. Chicago City Ry., supra note 6. 
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what they have observed. They may not give their opinions or state con- 
clusions as to ultimate issues in dispute. 

The testimony of the lay witness serves a definite purpose in many 
cases, and the value of such witness should not be overlooked. The witness 
may testify to changes in personality, and to changes in appearance in dis- 
figurement cases. In death cases where there is a dispute as to the existence 
of the original injury which is being alleged as the cause, the lay witness 
may testify to what he observed with reference to the deceased’s person 
after the alleged occurrence, even though he may not have witnessed the 
occurrence itself. In cases where the petitioner has become incompetent as 
a witness for reasons of insanity, the testimony of the lay witness may be 
the only manner in which a prima facie case can be proven. These are a 
few instances where lay testimony is useful to assist in proving the con- 
dition which is alleged. Needless to say, lay testimony may also be used to 
good advantage in disproving the existence of an alleged condition. 

The evidence submitted by lay witnesses, like all evidence, must be 
weighed, and consideration given to factors such as bias, veracity, and rela- 
tionship of the witness to the petitioner. 

Moving pictures and photographs are admissible in evidence and are 
used primarily to discredit claims of exaggerated disability. To be most 
effective, moving pictures should be taken in series extending over a period 
of time to avoid the claim that the pictures were taken on a day when the 
petitioner’s condition was “fairly good” and that a few minutes of moving 
pictures do not truly represent or portray the facts. 


Medical Witnesses 


Witnesses who are called to testify with respect to the medical aspects 
of a workmen’s compensation case are generally classified as either treating 
physicians or examining physicians. What each may testify to differs sub- 
stantially under the law. 

Basically, the treating or attending physician may testify to both 
subjective complaints and objective symptoms which he has heard and 
observed during the course of treatment. This includes the history given 
by the injured person to the treating physician. The theory and reasoning 
behind the rule are well stated by the Illinois Supreme Court in Greinke v. 
Chicago City Ry.: ® 


“The declarations of an injured party as to his physical condition, 
brought about as a result of injury, are self-serving, and, at the best, 
hearsay evidence. Statements, however, made by an injured party which 
form a part of the res gestae, or those made to his physician during treat- 
ment, constitute an exception to the general rule, and are admitted by 
reason of the fact that he will not be presumed to prevaricate at the very 


9 Ibid. 
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instant of injury or while he is stating his physical condition to a phy- 
sician from whom he expects and hopes to receive medical aid, ... .” 1° 


The treating physician may state the history as given to him by the 
injured person since it is an exception to the hearsay rule, and, according to 
a recent case, he may even repeat that portion of the history which describes 
the accident and the injured person’s claim which attributes the injury to 
the accident in question. In Shell Oil Co. v. Industrial Comm'n," the in- 
jured person, after he had obtained counsel, submitted to examination and 
surgery by a physician recommended by his attorney. At the trial, the 
physician testified to the history given him by the claimant wherein the 
claimant concluded that his injury was caused by the accident in question. 
The court held the physician’s testimony as to this history was competent 
in as much as he was a treating physician. Medical treatment appears to be 
the criterion by which the court decides what the witness may testify to. 
As long as the physician renders treatment, he may testify to history even 
though it appears that part of the history is obtained after an action is insti- 
tuted or in contemplation of suit. 


Examining Physicians 


“.... The rule, however, is well settled that a physician, when called 
as a witness, who has not treated the injured party, but who has exam- 
ined him solely as a basis upon which to found an opinion to be given 
in a trial to recover damages for the injury sustained by the injured 
party, cannot testify to the statements made by the injured party to him, 
or in his presence, during such examination, or base an opinion upon the 
statements of the injured party... .” 


We have seen that the treating physician is competent to testify to 
subjective complaints and objective symptoms and that the examining expert 
is limited to objective findings. The problem now resolves itself as to which 
symptoms or findings are subjective and which are objective. The court has 
stated the principle in Greinke v. Chicago City Ry.,'* as follows: 


“ 


.... To permit the injured party, while undergoing an examination 
by an expert in his employ, by jerks and twitches, by a pressure of his 
hand, by turning his toes in or by dragging one of his legs when walk- 
ing, to thus make evidence for himself, and then to permit his expert to 
go before the jury and bolster up and strengthen by his opinion the 
self-serving testimony thus manufactured by the injured party, would 
open up the door wide for the grossest fraud, which might work upon 
his adversary the most palpable injury.” 4 


107d. at §72, 85 N.E. at 330. 
112 Ill. 2d 590, 119 N.E.2d 224 (1954). 

12 Greinke v. Chicago City Ry., 234 Ill. 564, 571, 85 N.E. 327, 330 (1908). 
13 [bid. 

14 7d, at 572, 85 N.E. at 330. 
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Subjective symptoms, it would appear from the language of the court, 
are symptoms or manifestations which are under the physical control of 
the injured. 

The act, fully recognizing the problem, provides as follows: 


“All compensation payments named and provided for . . ., shall mean 
and be defined to be for accidental injuries and only such accidental 
injuries as are proven by competent evidence, of which there are or have 
been objective conditions or symptoms proven, not within the physical 
or mental control of the injured employee himself.” 15 


The existence of a diseased condition which manifests itself after trauma, 
even though there were no external signs of trauma at the time of the alleged 
accident, is considered sufficient proof of an objective finding.’® 

Objective findings might generally be described as those symptoms or 
manifestations which the examining physician can perceive, by sight, pal- 
pation, manipulation, or other external device not within the mental or 
physical control of the injured. 

In Schmidt v. Chicago City Ry.,17 where the examining physician ap- 
plied pressure to a particular portion of the injured person’s spine causing 
an involuntary contraction of the muscles on the right side and hip, these 
contractions were held objective findings even though the examining expert 
testified that these actions could be simulated by the injured. 

The mobility of knee and ankle joints as tested by palpation and manipu- 
lation was held an objective finding where the examining expert based his 
findings on his examination and not on what he was told by the injured.'® 

The existence of paralysis is sufficient of itself, irrespective of the fact 
that there were no external signs or objective findings of brain injury, for 
the Commission to award compensation. In Powers Storage Co. v. Indus- 
trial Comm’n,"® the court held, with reference to the sufficiency of evidence 
tending to prove an objective condition, 


.... [he paralysis in this case extended to the entire side, including 
the face, and is an objective symptom, though it might be possible for an 
exceptional individual to simulate it.” ?° 


It is the resulting condition, as distinguished from the initial injury, 
which, if proven by competent evidence, forms the basis for which com- 
pensation is awarded. The condition must be proven by competent medical 


15 Iii. Rev. Srat. c. 48, § 138.8(b) (7) (1955) (section 8(b) (7), Illinois Workmen’s 
Compensation Act). 
16 Quaker Oats Co. v. Industrial Comm’n, 414 Ill. 326, 111 N.E.2d 351 (1953). 
17 239 Ill. 494, 88 N.E. 275 (1909). 
18 McKenna v. Chicago City Ry., 296 Ill. 314, 129 N.E. 814 (1921). 
19 340 Ill. 498, 173 N.E. 70 (1930). 
20 Td. at 509, 173 NE. at 74. 
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evidence, supported by objective findings. The condition itself might be 
the only objective finding, although this should not be considered as a devia- 
tion from the rule, but rather as a supplement to it. The courts and Com- 
mission keep abreast with the views of the medical profession and are ready 
to accept a theory which is reasonable and not repugnant to the other sur- 
rounding facts in the case. 


Expert Witnesses and Opinion Evidence 


It is a fundamental maxim governing the admission of the testimony of 
witnesses, where there are issues of fact in dispute which have been sub- 
mitted for judicial determination, that only testimony of evidentiary facts 
tending to prove or disprove the ultimate issue is admissible. Testimony 
which decides or forms a conclusion or opinion as to the ultimate facts or 
issues is not competent, for in so doing it attempts to replace the function 
of the hearing body whose province it is to decide the ultimate issues. 

Contested matters which contain questions of fact to be decided in- 
volving a high degree of scientific knowledge and skill are exceptions to the 
general principle, and qualified experts are allowed to state their opinions 
or conclusions as an aid to the hearing body who will make the final de- 
termination. 


“Every party has the right to put before the jury the scientific infer- 
ences properly deducible from such facts as the evidence tends to prove, 
provided, . . . such facts be found by the jury to exist. This doctrine of 
admissibility of expert opinion evidence constitutes an exception to the 
general rule .. . that the normal function of a witness is merely to state 
facts within his personal knowledge.” 2 


The science of medicine and surgery is admitted to be specialized and, 
in many cases, highly technical. A physician who specializes in the diagnosis 
and treatment of injuries and conditions which result from trauma and who 
examines patients for the purpose of testifying, should be allowed to state 
his opinion. The physician’s opinion must be based upon a reasonable degree 
of medical and scientific certainty, and the qualification of “expert” does not 
mean that his testimony must be given absolute credence. The court in Pea- 
body Coal Co. v. Industrial Comm'n,” speaking of expert medical testimony, 
stated as follows: 


“Expert [medical] evidence is legal and competent evidence and is 
to be received, treated and weighed precisely as other evidence. ... The 
weight of such testimony should be determined by the character, capac- 
ity, skill and opportunities for observation and the state of mind of the 
experts themselves. . . .” 78 


2132 C.J.S., Evidence § 520 (1942). 
22 289 Ill. 449, 124 N.E. 566 (1919). 
23 Id. at 454, 124 N.E. at 568. 
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It is fairly well accepted that the opinions of medical experts may differ 
in their conclusions even though they are presented with the same set of 
hypothetical facts. It then becomes the duty of the Commission to resolve 
these differences and to render a decision. 

The medical issues in a compensation case must be proven by a pre- 
ponderance of the evidence. Preponderance of evidence does not mean 
numerical advantage, and the mere fact that one side overwhelms the other 
by calling more medical experts to testify in support of its position does not 
necessarily mean that it has satisfied the requirement as to preponderance. 
In Buda Co. v. Industrial Comm’n,** the court expressed its view on this 
point as follows: 


“,...An expert witness may strengthen his opinion by the statement of 
basic facts and underlying reasons so that his opinion is more convinc- 
ing and entitled to greater weight than two or more experts whose 
opinions are not so fortified.” 75 


The determination by the Commission as to the nature of the injury 
sustained, whether it is permanent, and whether the condition resulted from 
the accident as alleged, are ultimate issues. It has been held in numerous 
decisions that medical proof is required to prove that the injury or con- 
dition is permanent and that it was causally connected with the alleged 
accident. 


Hypothetical Questions 


It would be improper for an expert medical witness to state his opinion 
with reference to an ultimate issue if his opinion were based upon facts not 
within his knowledge or personal observation. His opinion would violate 
the rule which permits only the Commission to decide the ultimate issues. 
In addition, his opinion would have very little value if made without sufh- 
cient knowledge of all the facts surrounding the case. All scientific opinions 
of value are conclusions of the scientist based on his observation of the 
subject matter. The opinion of the expert medical witness, if it is to receive 
the weight it deserves, must also be based on fact. The issue readily becomes 
apparent. How can the expert give a reasonable opinion in cases where he 
has no personal knowledge of the facts in dispute? The courts recognize 
only one manner and that is by way of the hypothetical question which 
must be properly propounded and phrased so that it will not violate the 
ultimate issue rule. Because the witness has qualified as an expert he is 
allowed to state his opinion in answer to a question composed of a hypo- 
thetical set of facts which correspond to the actual facts presented in the 


24 377 Ill. 215, 36 N.E.2d 253 (1941). 


25 Id. at 220, 36 N.E.2d at 255. Also see B. F. Gump Co. v. Industrial Comm’n, 
411 Ill, 196, 103 N.E.2d 504 (1952). 
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case at issue. In Fellows-Kimbrough v. Chicago City Ry.,?* the court dis- 
cusses the problem at length and sets out the proper phraseology to be used 
when questioning an expert witness with reference to a hypothetical set 
of facts so as not to violate the ultimate issue rule. The court stated as 
follows: 


“....A physician may be asked whether the facts stated in a hypo- 
thetical question are sufficient, from a medical or surgical point of view, 
to cause and bring about a certain condition or malady, or he may be 
asked whether or not a given condition or malady of a person may or 
could result from and be caused by the facts stated in the hypothetical 
question; but he should not be asked whether or not such facts did 
cause and bring about such condition or malady.” 27 


The above stated rule has its application in cases where a dispute exists 
as to the accident, the injury, or the causal relation between the accident 
and the resulting condition of ill-being. In the Fellows-Kimbrough case, the 
court expressed its views with reference to issues not in dispute by stating: 


“.... In cases where there is no dispute as to the manner and cause 
of the injury, and no dispute that there was an injury sustained by reason 
of the acts of which complaint is made, this court has held that a phy- 
sician may then directly testify that a later malady was or was not 
caused by the accident or original injury, upon the same principle that 
he may testify that death resulted from a certain wound.” 78 


The hypothetical question itself, to be of any value, should correspond 
to the actual facts and evidence which previously have been presented.” An 
opinion thus obtained leaves little room for objection and deprives the other 
side of a potent means of minimizing this portion of the case of the party 
propounding the question. Otherwise, opposing counsel will have a strong 
weapon when, as happens many times at oral argument, he forcefully points 
out discrepancies between the actual evidence presented to the Commission 
and the facts presented to the expert witness by way of the hypothetical 
question. 

Objections to hypothetical questions, for whatever reasons, must be 
timely and specific.*° The hypothetical question and the opinion obtained 
therefrom are evidence and become a part of the record. Misstatements of 
fact, if not objected to, and which are left uncorrected, are evidence which 
later must be weighed. 

In every litigated matter there are certain material facts which are in 


26272 Ill. 71, 111 N.E. 499 (1916). 
27 Jd. at 77, 111 N.E. at 502. 
28 Jd, at 78, 111 NE. at 502. 


29 Elgin, Aurora & So. Traction Co. v. Wilcox, 132 Ill. App. 446 (1907). 
30 Sanitary Dist. of Chicago v. Industrial Comm'n, 343 Ill. 236, 175 N.E. 372 (1931). 
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dispute. These material facts must be resolved before the Commission can 
decide the ultimate issues. During the course of a hearing, it sometimes 
happens that certain of the material facts, theretofore disputed, become re- 
solved. These material undisputed facts must be included in the hypothetical 
question even though the inclusion of these facts might prove detrimental 
to the position of the party propounding the question.*! 

When there are “two sides” to the story the rule is different. In those 
cases where the material facts, going to prove the ultimate issues, remain in 
conflict, then the parties are allowed to propound a hypothetical question 
using that evidence which most favorably furthers their position. The court 
in Robert Holmes & Brothers, Inc. v. Industrial Comm’n,?? held as follows: 


‘ 


‘,... In presenting evidence by hypothetical questions, counsel pro- 
pounding the question has a right to ask it assuming only the elements 
that he claims appear in the evidence, and if the question does not fully 
and sufficiently cover all points, then counsel for the other party has a 
right to change the question so as to cover the facts which he contends 
were applicable.” %8 


In Monark Battery Co. v. Industrial Comm’n;* the court said: 


“. ...[T]he party seeking the opinion may, within reasonable limits, 
state his hypothetical case as he claims it to have been shown by the 
evidence.” %5 


It sometimes happens, in certain types of cases, that the proof required 
comes from inferences which are raised by the circumstantial evidence which 
has been admitted in evidence. It has long been the rule that the courts 
and the Commission may draw reasonable inferences based upon the evi- 
dence which has been introduced. For the same length of time, the court 
has wrestled with the problem of allowing these inferences to be stated as 
facts in hypothetical questions. The rule appears to be that where the facts 
are unequivocally such that only one reasonable inference can be drawn, 
then such inference can be assumed to be factual for the purposes of a hypo- 
thetical question. 

In Economy Light and Power Co. v. Sheridan,** the facts showed that 
the deceased, a telephone lineman, was standing on a cross-arm on which 
electric light wire was strung. This wire was charged with 1,100 volts and 
was bare at the point where the deceased was standing. He was heard to 
scream and fell from the pole to the ground. There was no direct evidence 
that the deceased came in contact with the wire. In answer to an objection 


31 bid, 
32 391 Ill. 277, 63 N.E.2d 505 (1945). 
38 Jd. at 279, 63 N.E.2d at 506. 

$4 354 Ill. 494, 188 N.E. 413 (1933). 
35 Jd. at 500, 188 N.E. at 415. 

36 200 Ill. 439, 65 N.E. 1070 (1902). 
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that the hypothetical question assumed that the deceased came in contact 
with the bare wire, the court stated: 


“. ... As we have seen, the facts so assumed in the hypothetical ques- 
tion were within the scope or range of the evidence. For the purpose 
of framing the hypothetical question, these assumptions of facts were 
sufficiently proven by the proof of facts and circumstances so associated 
with the facts assumed as to render the existence of the assumed facts 
reasonable and probable.” 87 


In Chicago v. Industrial Comm’n,® the facts showed that the disease 
which caused the death of a sewer worker was commonly transmitted 
through contact with the droppings of infected rats. There was no evi- 
dence that the deceased came into contact with droppings or that rats were 
infected. The court held that a mere possibility that a thing could have 
happened is insufficient and that inferences must be based upon fact. 

In Superior Coal Co. v. Industrial Comm’n,® the deceased, a coal- 
loading-machine operator was found dead with burns on his left hand with 
which he had operated the tram lever. This was held sufficient evidence to 
give rise to a reasonable inference that death was due to electric shock. 

In Rosenfield v. Industrial Comm'n,” the court held that because there 
was uncontradicted proof that the deceased’s feet were dry and that it was 
raining when he died, it could be reasonably inferred that his death was 
due to robbery rather than suicide, for if he had committed suicide it would 
have been necessary for him to walk on wet pavement before throwing him- 
self off the bridge. His feet being dry gave rise to the inference that he was 
thrown by others from the bridge. 

The above cited cases are examples of matters which require the testi- 
mony of an expert and the use of the hypothetical question. Needless to say, 
all cases do not require experts or the use of the hypothetical question. It is 
for counsel, in preparing his case, to determine whether or not he will be 
able to offer sufficient proof without the aid of an expert witness. The issues 
will decide whether or not it is necessary to propound a hypothetical 
question. 


HOSPITAL RECORDS, X RAYS, CORONERS’ 
CERTIFICATES 


In the common-law trial of a personal injury suit, hospital records are 
generally inadmissible as being in violation of the hearsay rule. 

Section 16 of the Illinois Workmen’s Compensation Act provides for 
the introduction of hospital records: 


37 Jd. at 441, 65 N.E. at 1071. 

38 403 Ill. 105, 85 N.E.2d 665 (1949). 
39 373 Ill. 504, 26 N.E.2d 866 (1940). 
40 374 Ill. 176, 29 N.E.2d 102 (1940). 
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“The records kept by a hospital, certified to as true and correct by 
the superintendent or other officer in charge, showing the medical and 
surgical treatment given an injured employee in such hospital, shall be 
admissible without any further proof as evidence of the medical and 
surgical matters stated therein, but shall not be conclusive proof of such 
matters.” #! 


Matters in the hospital record such as history, diagnosis, and prognosis, not 
being concerned with medical or surgical treatment, are not admissible. 

When a proper foundation has been laid, X rays are admissible in evi- 
dence as at common law.*? There is no provision in the act concerning the 
independent admission of X rays as in the case of hospital records, but in 
most cases X rays are allowed in by stipulation of the parties. 

A coroner’s certificate issued by a physician who was not the attending 
physician, and which is based on the proceedings of the coroner’s inquest, 
is not competent evidence as to the cause of an employee’s death since it is 
mere heresay, being based upon an ex parte proceeding.*® 

It is error to allow extracts from published medical works or scientific 
books to be introduced in evidence, either in chief or during cross examina- 
tion to impair the evidence of an expert witness. The witness may be exam- 
ined as to the contents of books and journals which he admits he relied on 
in forming his opinion.** 


COMPENSABLE INJURIES 
Scheduled Injuries 


The Illinois Workmen’s Compensation Act provides for payment of 
compensation for injuries which are termed “scheduled injuries.” The 
schedule is specifically set out in section 8(e) and includes injuries resulting 
in loss of vision, total loss of hearing, loss or loss of use of the arm or its 
component parts, loss or loss of use of the leg or its component parts, loss 
of testicles, and fractures to the skull or the body of one or more vertebrae *® 
where no compensation is awarded under section 8(d). 

Exclusive of cases of permanent total disability, if the injuries sustained 
are confined to any scheduled member, compensation is limited by the pro- 
visions set out in the schedule covering that particular member. The limita- 
tion is stated in the act as follows: 


41 ILL, Rev. Srat. c. 48, § 138.16 (1955). 

42 National Malleable & Steel Castings Co. v. Industrial Comm’n, 377 Ill. 169, 36 
N.E.2d 249 (1941). ; 

48 Plano Foundry Co. v. Industrial Comm’n, 356 III. 186, 190 N.E. 255 (1934). 

44 Wilcox v. International Harvester Co., 278 Ill. 465, 116 N.E. 151 (1917). 


#5 Reference here to skull and vertebrae fractures is not technically correct; how- 
ever, by custom the award of sixty weeks or less is referred to as “scheduled” amount, 
where the petitioner does not receive an award for permanent partial incapacity under 
the first paragraph of section 8(d). 
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“For accidental injuries in the following schedule, the employee shall 
receive compensation . . ., but shall not receive any compensation under 
any other provisions of this Act.” #¢ 


The proof as to the nature and extent of injury of schedule loss cases 
consists of medical testimony which describes the various limitations, if any, 
in the normal range of motion which were caused by the injury to the 
affected member. Fracture findings testified to upon clinical examination 
are usually corroborated by X rays. Amputations usually speak for them- 
selves and do not require medical testimony to prove permanency. Medical 
testimony may be needed, however, to determine whether or not the surgeon 
exceeded the “point of election.” The “point of election,” as used in the act, 
refers to that point where the surgeon performs the amputation so that an 
artificial member might be applied or the remaining portion of the member 
may heal properly. In these cases, the surgeon is allowed to remove a rea- 
sonable amount of the tissue and bone in order to provide a sufficient stump 
to fit an artificial member. The injury is still confined to the smaller member 
even though the surgeon is required to remove a portion of the next larger 
member. The “point of election” cases usually involve a dispute as to 
whether it is a “hand” or “arm” case or a “foot” or “leg” case. 


Permanent Partial Incapacity 


Permanent injuries which do not come within the “schedule” are com- 
pensable under the act if certain elements are present. Section 8(d) of the 
Act provides: 


“If, after the accidental injury has been sustained, the employee as a 
result thereof becomes partially incapacitated from pursuing his usual 
and customary line of employment, he shall . . . receive compensation 
... equal to 75% of the difference between the average amount which 
he earned before the accident and the average amount which he is 
earning or able to earn... .” #7 


There can be no award granted under this section where the injuries 
sustained are confined to the schedule of injuries. The essential elements 
which must be present to obtain an award under section 8(d) are a wage 
differential which has existed for a substantial period following the accident 
and competent medical evidence showing that the injury sustained is re- 
sponsible for the wage differential. 


Permanent Total Disability 


There are two general classifications of permanent total disability cases 
under the act.*® Provision is made for those cases where the injured em- 


46 Itt. Rev. Strat. c. 48, § 138.8(e) (1955). 
471d. § 138.8(d). 
487d. § 138.8(f). 
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ployee as the result of accidental injuries sustains the loss or loss of use of 
two major members and those cases where no major member is lost, but 
due to the injured employee’s over-all condition resulting from his injuries, 
he is unable to perform any type of gainful occupation. In both instances, 
the employee is considered permanently totally disabled. Where two major 
members are lost, it makes no difference that the injured employee is able 
to work or has in fact returned to work. By law, he is conclusively presumed 
to have a permanent total disability. Such is not the case where the em- 
ployee is able to return to some gainful occupation, but claims a permanent 
total disability because of his over-all condition although there has been 
no loss of two major members. It becomes a question of medical proof as 
to whether the condition is such that the employee is able to perform some 
type of work. 

The “Special Fund” cases should be considered in the same category as 
those cases where two major members are involved. The only difference 
is that in the Special Fund cases there was a prior loss of a major mem- 
ber and the employer is responsible only for medical and surgical care, pay- 
ments for temporary total disability, and for loss of the affected member. 
The pension is paid to the employee out of the Special Fund. 

Awards for permanent total disability cannot rest on conjecture or 
surmise, but proof must be sufficient to support the conclusion that the 
employee is rendered wholly and permanently incapable of work.*® Such 
evidence must be supported by competent medical testimony.®° 


THE HEARING BEFORE THE INDUSTRIAL 
COMMISSION 


The respective parties will be advised by written notice from the Indus- 
trial Commission as to the date and time that their case is scheduled for 
hearing. The parties have prepared their cases in anticipation of trial and 
all necessary witnesses have been notified. Hospital records, X rays, and 
all other documentary evidence have been provided for by way of subpoena. 
Reluctant witnesses, medical or otherwise, have also been subpoenaed. 

It is the common practice in handling cases before the Commission to 
have expert medical opinion in the form of written reports prior to trial. 
In this manner, both sides are appraised of the petitioner’s condition. In 
order for the examining expert to testify at the trial, it is necessary to pro- 
vide the other side with a copy of his report at least forty-eight hours prior 
to the trial date. In highly disputed cases, where material issues are denied, 
it may be necessary to call the attending physician to testify as well as the 
examining expert. It is not necessary, under the act, to submit a report of 
an attending physician to the opposing side in order for him to be able to 


49 Paradise Coal Co. v. Industrial Comm’n, 324 Ill. 420, 155 N.E. 322 (1927). 
50 Pearman v. State, 13 Ill. Ct. Cl. 84 (1944). 
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testify. It is for counsel to determine, after an over-all appraisal, whether 
it will be necessary to call the attending physician, the examining expert, or 
both, to prove his case. It is well to remember that a compensation case, 
like all law suits, is the presentation of evidence which should tell a story 
to the hearer of the facts and relate why the petitioner should recover, or, 
if the respondent produces sufficient evidence, why the petitioner should 
not recover compensation for his alleged injury. The evidence should be 
made up of facts which, to the hearer, are coherent and have continuity 
and portray the theory of liability under which compensation is sought. 

The petitioner and lay witnesses are usually called to testify first in 
order to establish liability and prove the petitioner’s prior and present con- 
dition. Hospital records, X rays, and other documents which have been 
subpoenaed will then be introduced into evidence. The attending physician 
may next be called to testify to history, diagnosis of condition, treatment, 
and his opinion as to causal connection and permanency. The examining 
expert may then be called, and he may testify to his objective findings on 
clinical and X ray examination. A hypothetical question may be propounded 
to the expert, which incorporates all the material facts not in dispute and 
those disputed facts which tend to prove the petitioner’s theory. The exam- 
ining expert may then render his opinion as to causal connection and 
permanency. 

The Commission is extremely lenient in allowing witnesses to be called 
out of order. There are many cases to be heard each day by the arbitrators 
and the commissioners, and, in order to facilitate the disposition of the pend- 
ing cases, witnesses will be allowed to testify even though it is apparent that 
the witness should be called at some other time when his testimony would 
come in logical sequence. The practicing attorney should make every effort 
to arrange his witnesses so that it is not necessary to put them on out of 
order, but if it becomes necessary the practitioner must decide if his case 
is fortified with sufficient salient evidence for the expert witness to render 
an opinion. If there is sufficient evidence, it makes no difference when the 
other witnesses are called. 


Qualifications of Expert Witnesses 


In the trial of common-law personal injury cases, the qualifications of 
the expert witness are generally brought out so that the jury may be 
acquainted with the expert’s vast knowledge and experience in the field 
with which he is associated. Such is not the case in hearings before the 
Industrial Commission. The arbitrators and commissioners are well ac- 
quainted with the leading experts who frequently appear to testify before 
them, and when their qualifications have been admitted by opposing counsel 
it usually ends the necessity of propounding the qualifying questions. In 
situations where the expert physician who has been called is not known to 
the Commission, then it is advisable for the doctor to state his qualifica- 
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tions thoroughly even though opposing counsel is willing to admit his 
qualifications. 

The qualifying questions and answers should pertain to his experience 
in the field concerning which he has been called as a witness to testify, and 
generally include the length of time devoted to this field, research projects 
in which he has engaged, scientific articles written and published, associa- 
tions with hospitals and institutions of learning (and the nature of such 
associations), and his experience with the particular type of condition on 
which he has been called to give his opinion. 


TESTIMONY OF WITNESSES 


The following cases are submitted as examples of the various types of 
testimony commonly introduced to prove the issue of nature and extent of 
injury. 


(1) Detached Retina of the Eye—Examination of Petitioner 


Direct examination of the petitioner: 


. State your name and address? 

. John Doe, 100 Algonquin Street, Chicago, Illinois. 

. Are you married? 

Yes. 

. When and where did this marriage take place? 

. Chicago, Illinois, on June 15, 1922. 

. Do you have any children born as a result of this marriage who 
were under the age of eighteen on the date of your injury? (The accident 
was not in dispute in this case.) 

A. No, I did not. 

Q. Calling your attention to July 20, 1955, what, if anything, unusual 
happened to you on that date? 

A. I was working on the job in Cicero, Illinois. We had started about 
7:30 a.m., pouring concrete for the foundation in one of the new buildings 
which we are constructing. As you know, we pour the concrete into forms 
which have been set up to hold the concrete. While we were pouring the 
concrete, one of the planks used to hold the forms collapsed, and it was 
necessary to stop the pouring and make repairs before the form itself col- 
lapsed. I went down and was holding the plank which had partially collapsed 
against the form while the other fellows were getting ready to block up 
the forms temporarily. Joe, the foreman, and Frank Doe, one of the 
laborers, brought up a new plank and started to insert it when all at once 
Frank dropped his end, throwing Joe toward me. He yelled for me to get 
out of the way, but it was too late and the corner of the plank struck me 
on the forehead just above my right eye. 

Q. What did you notice about yourself at that time? 
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A. I was stunned but not unconscious, and I felt kind of numb over 
the spot where I was struck. After a couple of minutes a knot formed over 
that spot. 

Q. Did you receive medical attention at that time? 

A. No, I continued working and I finished the day. 

Q. What did you notice about yourself while you continued working? 

A. Well, just before we quit for the day, my right eye seemed to blur 
up on me for a second or so, it got sort of hazy. I rubbed it and it went 
away. 

. Had you ever experienced this blurring or haziness sensation before? 
. Not that I can recall. 

. Did you experience the sensation again? 

Yes. 

When? 

. That evening after supper, while watching television, my right eye 
went hazy, and it seemed as though bubbles were in front of my eye. It 
did not clear up so I went to the X Hospital where I was examined by 
Doctor Y. 

Q. What did Doctor Y do for you, if anything? 

A. He had me read some charts, and then he held his hand up in front 
of my right eye with my left eye closed. 

Q. Did he do anything else? 

A. He gave me a shot in the arm. He told me to go home and to 
return to his office on Michigan Avenue the next day. 

Q. Did you remain under the care of Doctor Y, and, if so, for how 
long? 

A. I remained under his care until I was released; that was about two 
months ago. 

Q. What did you notice about your right eye during that period? 

A. I notice that the haziness never cleared up and that the only thing 
I can tell the difference between is light and dark. It has been this way since 
the accident. 

. Have you returned to work at your former occupation? 

. Yes, I returned on October 20, 1955. 

. At the same job and same rate of pay? 

Yes. 

. Are you able to perform your duties? 

. Yes, although I had a tough time for the first month. 

. Are you presently under the care of any physician for the injury 
which you sustained to your right eye? 

A. No. 

Q. Did you ever injure your right eye before you had this accident of 
July 20, 1955? 

A. No. 
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Q. What was the condition of your right eye prior to July 20, 1955? 
A, My eye was all right; I had no trouble with it; I could see perfectly. 


Cross-examination of the petitioner: 


Q. Had you ever worn prescription glasses prior to July 20, 1955? 

A. No. 

Q. Did you ever receive medical attention to your right eye prior to 
July 20, 1955? 

A. No. 

Q. Doctor Y, who treated you, has offered to perform surgery on your 
right eye, has he not? 

A. Yes, he told me it should be operated on. 

Q. You understand that your employer is willing to furnish this opera- 
tion to you and that they, and not you, will pay for this operation? 

A. Yes, my employer told me that. 

Q. You understand that if the operation is a success you may regain 
part of your vision? 

A. Yes, I understand that. 

Q. Do you now wish to accept the surgery which has been offered to 
you? 

A. No, I do not. I am afraid of surgery, and I do not like hospitals. 
I also have other reasons which are personal to me. 

Q. Let the record show that the respondent has offered medical, sur- 
gical, and hospital services to the petitioner and that he has refused the offer. 


(2) Brain Injury—Examination of Treating Physician 


Direct examination of treating physician (omitting the preliminary qualify- 
ing questions): 


Q. Did you have occasion to examine and treat the petitioner? 

A. Yes, I did. 

Q. What are the circumstances which led to your treating the peti- 
tioner? 

A. I am assigned to emergency duty at the hospital at certain times. 
On January 13, 1953, I was on duty, and I was called to the emergency room 
about 3:00 p.m. The ambulance had just arrived and the patient was brought 
in by stretcher. 

Q. Did you examine the patient at that time? 

A. 1 did, he was placed upon the examining table and I performed an 
immediate examination. 

Q. What were your objective findings at that time, Doctor? 

A. The patient’s condition was critical, there was a state of deep un- 
consciousness and he would not respond to external stimuli. He was hemor- 
rhaging from the right ear. There was cerebral-spinal fluid escaping from 
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his nose. There was a complete paralysis on the right side—that is, both right 
extremities were paralyzed. That was the extent of my examination at that 
time. 

Q. Were you able to make a diagnosis at that time? 

A. Yes, the findings spoke for themselves. 

Q. What was your diagnosis? 

A. Basal skull fracture resulting in pressure being exerted upon the 
brain in the left hemisphere causing the paralysis on the right side. 

Q. Did you render any treatment at that time? 

A. He was hospitalized and placed in a private room, and private 
nurses were assigned to duty around the clock. I immediately called a 
neurologist for consultation, and he examined the patient the same evening. 
By that time, the X rays we had taken earlier had been interpreted by our 
staff roentgenologist. X rays showed the man had sustained a basal skull 
fracture corroborating my initial diagnosis. 

Q. Following your consultation with the neurologist did you undertake 
any particular method of treatment? 

A. Yes, it was decided to institute a conservative type of treatment con- 
sisting of sedations and bed rest. Surgery was out of the question as the 
subject was considered a poor surgical risk due to his over-all poor condition. 

Q. How long did this particular type of treatment continue? 

A. It continued for eighteen months. The man remained in a coma 
during this period and received nourishment by artificial means. I saw the 
man daily during this period, and I was constantly being advised as to his 
condition. It was during this period that Mr. X (the injured person) began 
to show some improvement. Although he was still in a comatose condition, 
he periodically responded to the spoken voice and external stimulation. The 
paralysis on the right side remained but did show marked improvement. The 
patient continued to improve and on September 20, 1954, he was released 
from the hospital and allowed to go home. He is still under my care, and 
I see him periodically for examination. 

Q. Doctor, did you examine Mr. X before he was released from the 
hospital? 

A. I did. 

Q. What were your findings at that time? 

A. Mr. X was then ambulatory. The right hemihypesthesia remained. 
His gait was very slow and he moved in a shuffling manner favoring his 
right leg. The patient could not fully comprehend and was still partly 
amnesic. The various neurological tests revealed that Mr. X still suffered 
from the effects of the brain lesion. That was the extent of my examination. 

Q. How often since he was released from the hospital have you had 
occasion to examine Mr, X? 

A. I have seen and examined him once a month since September of 1954. 
Q. What were your findings on your last examination? 
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A. I saw Mr. X on March 30, 1956. His condition remained stable as 
it was when he was released from the hospital in September of 1954, with 
the possible exception that he was able to move somewhat faster, but still 
in a shuffling manner. 

Q. Doctor, do you have an opinion, based upon a reasonable degree 
of medical and surgical certainty and based upon your findings made at the 
time of your various examinations of Mr. X, as to whether or not the con- 
dition which you described is temporary or permanent? 

A. I have an opinion. 

Q. What is your opinion? 

A. The condition which I described is permanent and irreversible. 

Q. Do you have an opinion, based upon a reasonable degree of medical 
and surgical certainty, as to whether or not the accident of January 13, 1953, 
did in fact cause the present condition of ill-being to the petitioner Mr. X 
which you have described? 

A, | have an opinion. 

Q. State your opinion? 

A. The accident of January 13, 1953, did cause the condition from 
which the petitioner now suffers. 

Q. Do you have an opinion, based upon a reasonable degree of medical 
and surgical certainty and based upon your findings of the examinations 
which you have conducted, as to whether or not the petitioner Mr. X will 
ever be able to perform any gainful occupation? 

A. IJ have an opinion. 

Q. What is your opinion? 

A. His condition is such that he will never be able to work at an occu- 
pation again. 

Q. Do you have an opinion, based upon the same standard as previously 
stated, as to whether or not the petitioner Mr. X will in the future require 
further medical, surgical, and hospital care? 

A. I have an opinion. 

Q. What is your opinion? 

A. There is a good possibility that the petitioner will require these 
services. 

(There was no cross-examination of the treating doctor in this case 
since he was an industrial surgeon employed by the respondent. He was 
subpoenaed to testify by the petitioner.) 


(3) Fractured Femur (Osteomyelitis )}—Examination of Attending 
Orthopedic Surgeon 


Direct Examination of the attending orthopedic surgeon (questions concern- 
ing the surgeon’s qualifications are omitted): 


Q. When did you first have occasion to see the petitioner? 
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A. I saw him on May 21, 1951, at the request of Dr. Doe, the original 
attending physician. 

Q. Did you examine the petitioner at that time? 

A. No, I reviewed the case history and the hospital records, and I exam- 
ined all the X rays. 

Q. Did you treat the petitioner? 

A. I did, from May 21, 1951, until I released him from my care on 
June 15, 1953. During that period surgery was performed upon the peti- 
tioner several times. 

Q. Doctor, in chronological order describe the surgery that you per- 
formed. 

A. Mr. X had sustained a fractured right femur and it was necessary to 
perform an open reduction because of the malposition that was present. 
This malposition was corrected by inserting a Kuntschner nail at the frac- 
ture junction and in this manner the fracture was reduced. Following the sur- 
gery the patient remained in the hospital. Convalescence was complicated 
when an infection developed at the site of the fracture. Large doses of anti- 
biotics were administered to check the infection. The patient remained in 
the hospital under treatment and observation. The infection persisted and 
there was constant draining from the sinus on the lateral aspect of the right 
thigh. 

In September, 1951, I performed a sequestrectomy wherein we at- 
tempted to remove the particles of sequestra from the infected area. 

Following this surgery, he was treated in the same manner as I had pre- 
viously described. Antibotics were administered daily and the infection 
appeared to be clearing up. The sinus tract healed and the draining stopped. 
We applied a hip spica to Mr. X and permitted him to leave the hospital. 

On April 8, 1952, I examined Mr. X and found a small abscess over the 
original scar which I incised and a slight amount of purulent material exuded. 
Draining continued from this area and it was necessary to perform surgery 
again. 

On June 5, 1952, I re-operated because of the large draining sinus and 
removed a number of large sequestra. There was no union at the site of 
the fracture. There was considerable soft tissue enduration. Following the 
surgery, he remained hospitalized and received treatment in the form of 
antibiotics. He was subsequently released and sent home. He had a three- 
inch shortening in the right leg as compared with the left, and it was neces- 
sary to have a special shoe with a built-up heel made for the right foot. 
Mr. X continued to stay under my observation and his condition improved 
to the point that on April 10, 1953, he was able to go to work as a watch- 
man. He is, I believe, still employed in that capacity. 

Q. When did you last examine Mr. X? 
A. June 15, 1953, the date of his release. 
Q. What were your findings on that date? 
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A. He had a marked limp favoring the right leg. Measurements of the 
lower extremities showing comparative circumferences were at the thigh, 
right 21% inches, left 22% inches, and at the calf, right 13 inches, left 15% 
inches. Measurements from the anterior superior spine to the internal 
malleolus were right leg 324 inches, left 3534 inches. Motions of both ex- 
tremities were on flexion right 135 degrees, left 135 degrees, extension right 
180 degrees, left 180 degrees. Mr. X was able to go through the range of 
motion in a normal manner. 

Q. As a result of your treatment and clinical examinations were you 
able to form an opinion based upon a reasonable degree of medical and 
surgical certainty as to whether or not the condition was temporary or 
permanent? 

A. I was. 

Q. What is your opinion? 

A. His condition was permanent on the date of my last examination, 
and it is still permanent. The patient has lost a major part of his right femur 
due to the infection and this will never be remedied. 


Cross-examination: 


Q. Doctor, you state that Mr. X was able to perform the various ranges 
of motion in a normal manner on the date of your last examination? 

A. That is correct. 

Q. The loss of part of the femur due to infection resulting in a 3% 
inch shortening of the right leg seriously interfered with the weight-bearing 
function of the extremity, did it not? 

A. Without question, I would say that the weight-bearing function 
of the right extremity is practically nil. 

(This was the extent of the cross-examination in this case, and it was 
made solely to clarify the record and show that the damage done by this 
type of injury was to the weight-bearing function of the leg.) 


(4) Aggravation of Pre-existing Condition—Hypothetical Question 


Direct examination: 


Q. Now, Doctor, assume a woman forty years of age. This woman had 
injured her back at the age of twelve in a sports contest, and following this 
injury she suffered low back pain and radiating pain in the right lower 
extremity over a period of years until 1948 when she underwent surgery at 
the H hospital. A spinal fusion was performed by a competent orthopedic 
surgeon and all the lumbar vertebrae from the third lumbar to the sacrum 
inclusive were fused. Following a six months’ convalescence, she obtained 
a position as clerk for a company engaged in the photo supply business. She 
worked continuously for this company at her duties as clerk for the next 
three years. During this period she experienced no pain in her back or 
right leg, but she tired easily. Since the operation in 1948, she has not re- 
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quired the services of a physician and has been in good health. On the morn- 
ing of July 14, 1952, she went to work at the usual time and opened the 
office at 8:30 a.m., which was the custom. About 8:45 a.m., she answered 
the telephone; it was a call from one of the customers who wished to pur- 
chase some flash bulbs. She laid the phone down to go to the stock room 
to check the supply. She entered the supply room using the north door and 
finding the supply she started to return to the office by the south door. 
As she put her hand on the knob and started to pull on it to open the door, 
the door jerked and swung in toward her—she describes it as “the door 
let go” —and she fell backward, her back striking a wooden table. The door 
hit her chest. She went down backward in an oblique position. She ex- 
perienced a very sharp pain in her back and immediately a pain radiating 
down into her left leg. She finished her workday experiencing continuous 
pain in the same portion of her body. When she arrived home in the 
evening, she immediately went to bed and her family physician was called, 
he came to her home and examined her. Subsequently she was removed to 
the Y hospital where she remained for a period of two weeks, during which 
period she was placed in traction for ten days. X rays were taken, and she 
was treated with various injections. She was sent home where she has re- 
mained since. Under the advice of her physician, she has not performed 
any type of manual labor, such as washing clothes, washing floors, or other 
household chores. She has done no work for pay since July 14, 1952. This 
same physician testified at a hearing before the Industrial Commission with 
reference to the hypothetical woman’s case, and he testified that his diagnosis 
was “a probable disruption of the fusion area of the lumbar spine,” resulting 
from the injury of July 14, 1952. 

Now, Doctor, assume further that on December 20, 1954, this woman 
was examined by a competent orthopedic surgeon, and that his findings were 
identical with those to which you have just testified today. 

Now, Doctor, do you have an opinion, based upon a reasonable degree 
of medical and surgical certainty, as to whether there could or might be a 
causal connection between the incident that I have described to you occur- 
ring on July 14, 1952, and the subsequent condition of ill-being? 

A. Yes. 

Q. What is your opinion? 

A. It is my opinion that an injury such as described could and probably 
would produce disability in a back such as this patient had at the time of 
the injury. 

Q. Would you give us the reasons upon which you based your opinion? 

A. An injury in which a person, particularly a heavy person, would 
fall backwards rather suddenly, against the edge of a table and then to the 
floor, striking on the buttocks or on the back, could have produced a spinal 
condition causing symptoms such as were complained of. 

Q. Doctor, do you have an opinion, based upon a reasonable degree of 
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medical and surgical certainty, as to whether the condition which you found 
at the time of your examination of Mrs. P, was temporary or permanent? 

A. I have an opinion. 

Q. What is your opinion? 

A. That the abnormal condition that I described in her spine and found 
upon examination is permanent. 

Q. Doctor, do you have an opinion based upon your examination of 
Mrs. P, and based upon a reasonable degree of medical and surgical cer- 
tainty, as to whether Mrs. P can perform the duties required of an office 
clerk, such as bending and stooping to pick up material, sitting for long 
periods of time and typing, and reaching up in the stock room to get sup- 
plies and then carrying these supplies to the office? 

A. Yes, it is my opinion that a person with a spine such as Mrs. P has, 
could not carry on such duties for any length of time. 


Cross-examination: 


Q. Doctor, did you base your opinion as to the causal connection be- 
tween the incident of July 14, 1952, and the present condition of the person 
described solely on the facts presented in the hypothetical question? 

A. I based my opinions on my findings of the person who had the 
history presented in the hypothetical question. 

Q. Which fact or facts described in the incident of July 14, 1952, did 
you consider the most important in arriving at your opinion that there was 
a causal connection? 

A. Any of the facts which showed trauma being exerted upon the 
lumbar region of the spine were important; the falling down backward 
and striking her back or buttocks certainly was sufficient to cause the 
condition. 

Q. Doctor, would you change your opinion with reference to causal 
connection between the incident of July 14, 1952, and Mrs. P’s present con- 
dition as portrayed in the hypothetical question, if it were shown that she 
did not fall down or strike the lumbar portion of her spine? 

A. I might, but I would still have to have more facts. 

Q. Assume there were no more facts other than those described to you, 
eliminating the fall and the alleged trauma to the lumbar portion of the 
spine? 

A. As I have previously stated, all the facts are important; the pulling 
of the door suddenly might also have caused it. 

(In this case there was a question of accident and contradictory testi- 
mony as to the circumstances surrounding the alleged occurrence. There 
was no testimony by the petitioner as to falling, and when the element of 
falling was erroneously assumed by the doctor in forming his opinion it 
opened up an avenue for cross-examination by opposing counsel.) 
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CONCLUSION 


Evidence offered to prove the issue of the nature and extent of injury 
is primarily medico-legal. It is a medical concept which conforms to the 
rules of evidence as laid down by the courts. To properly introduce this 
evidence, the practicing attorney must first acquaint himself with both 
aspects. Knowledge of the medical aspects presumes at least an under- 
standing of that portion of the anatomy which is involved, its functions, and 
the effects of trauma upon it in a particular case. There are facilities avail- 
able to the practicing attorney in the form of lectures and trial clinics where 
he may increase his knowledge of medicine and the human anatomy. In 
the same manner, counsel may become better acquainted with the legal 
presentation of the medical testimony by attending clinics devoted to that 
purpose. 
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AN APPRAISAL OF THE ILLINOIS 
COMPENSATION STATUTE 


BY GEORGE T. FRAMPTON * 


I. AS A WORKING DOCUMENT FOR LAWYERS 


SIR JOHN SALMOND described case-law as “gold in the mine” and 
statute-law as “coin of the realm ready for use . . . brief, clear, easily accessi- 
ble and knowable. . . .”1 He had never read the Illinois Workmen’s Com- 
pensation Act.? 

The lawyer who consults that act before first reading it from beginning 
to end will likely be caught in its Minotauran labyrinths and devoured. 
The more careful approach of reading it, however, is an alternative no less 
grim. True, it does offer some competition with other bedside reading. 
Like the Bible, it is an authoritative work of many minds that have made 
their contributions to it in different eras, and it is provocative in the variety 
of plausible interpretations suggested by some of its critical passages. An 
element of suspense exists, as in those mystery books where the significance 
of what one reads cannot be grasped until the very end, if then. 

The act does not move, however, in the rich style that often compen- 
sates for obscurity. And if the lawyer can possibly finish it, he will not 
be rewarded with the feeling of satisfaction that sometimes comes at the 
end of a long work. He will feel, as with an old law book put out at the 
turn of the century and copiously supplemented through the intervening 
years with mimeographed handouts and errata sheets, that the reali trouble 
here is that no one has undertaken the job of putting out a badly needed 
revised edition. 

Of course it is not fair to expect a statute to be entertaining. But it 
is fair to expect it to invite rather than repel comprehension and to yield 


*GEORGE T. FRAMPTON. A.B. 1938, LL.B. 1941, Duke University; 
general practice, New York City, 1941-1942, 1945-1953; attorney, 
Office of Price Administration, Washington, D.C., 1942-1943; Pro- 
fessor of Law, University of Illinois. 


1 SALMOND, JURISPRUDENCE 179 (8th ed. 1930). 

* Int. Rev. Stat. c. 48, § 138.1-.28 (1955). 

3 Consider, for example, the ambiguous wording of section 3, which applies the 
compulsory provision of the act to “the State, county, city, town .. . village... 
district or municipal corporation, and to all employers and all their employees, engaged 
in...” extra-hazardous employment. In 1927, the supreme court read this provision 
as applying to all government employers. Johnson v. Industrial Comm’n, 326 Ill. 553, 
158 NE. 141 (1927). In 1929, the court thought it applied only to those in extra- 
hazardous employment. Village of Chapin v. Industrial Comm’n, 336 Ill. 461, 168 N.E. 
286 (1929). See Note, Workmen’s Compensation, 34 Iti. B.J. 538 (1946). 
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up without undue persuasion the essential outlines of its principal pro- 
visions. That much is especially due of a statute that touches the lives of 
millions of persons in relatively low or moderate income circumstances 
and that controls their individual claims for personal injuries running from 
a few dollars to the statutory maximum. Even if such a statute cannot 
be made comprehensible to the persons affected, it should be reasonably 
comprehensible to their lawyers. 

The condition of the statute may be illustrated by the following ex- 
amples of its organization. In section 1, entitled “definitions,” will be 
found substantive provisions not constituting definitions. One of these is 
the provision in paragraph (a)(3) dealing with the liability to the em- 
ployees of an independent contractor of anyone engaging the contractor. 
Another is the provision in paragraph (b)(1) dealing with a credit against 
compensation payments for government pension or disability payments. 
Definitions, on the other hand, will be found in substantive sections of the 
act, such as the definition of “child” in section 7(a) and 8(b)(1), “‘acci- 
dental injury” in section 8(b)(7) and, indirectly, “total and permanent 
disability” in section 8(d)(18). One cannot get his bearings from any 
basic, substantive provision requiring every employer covered by the act, 
whether automatically or electively, to pay the compensation provided for 
in the benefits section, because there is no such provision. There is not 
even a provision expressly providing that the liability of employers auto- 
matically covered under section 3 of the act is limited to those injuries 
“arising out of and in the course of employment,” although such a 
limitation is presumably inferred from the use of that phrase in so limiting 
the liability of employers electing to be covered.t 

If the lawyer strikes boldly into the heart of the statute, which is found 
in sections 7 and 8, dealing with benefits, he will find the going slippery. 
Suppose he has a “nonfatal case” under section 8. This section covers 
more than three pages of close print in the Illinois Revised Statutes of 
1955. Section 8(b) fixes compensation for temporary total incapacity 
basically at 75% of earnings, with dollar limitations (under the 1957 amend- 
ments) of not less than $19.50 nor more than $39 a week, payable as long 
as the incapacity lasts but not after the amount of what would have been 
the death benefit has been paid. Section 8(h) emphasizes that “in no 
event,” “except as herein otherwise provided,” shall compensation exceed 
such 75°% or $39. In other paragraphs not directly related or referred to, 


* The derivation of this drafting accident appears to be that coverage of even extra- 
hazardous employments was originally elective, so that the phrase when applied to 
elective coverage applied to all coverage. Ill. Laws 48th Gen. Assembly 1913, at 335. 
When the law was amended in 1917 to provide non-elective, automatic coverage for 
extra-hazardous employments, the drafters simply neglected to expand the “scone” 
phrase to apply to non-elective as well as elective coverage. Ill. Laws 50th Gen. 
Assembly 1917, at 506-507. 
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however, these percentage and dollar figures are all found to be inapplicable 
to a worker with dependent children. Under section 8(b)(2), a scale of 
different percentages is provided for workers with children. Under section 
8(b)(3), the $19.50 floor is raised; under section 8(b)(4), the ceiling is 
raised. Then one finds that the compensation computed under these 
revised formulae is subject to further revision, under section 8(b)(2)(b), 
by a flat amount of 32.5% for workers earning $15 to $30 a week. Workers 
earning $30 to $44 a week are entitled to the maximum dollar ceiling under 
section 8(b)(2)(c), in contravention to the provisions of other paragraphs. 

The lawyer’s computation has now scarcely begun. Back in section 
8(b), a ceiling was placed on the claim in the amount of the death benefit 
that the worker would have received if he had died “leaving heirs” as pro- 
vided in section 7(a). The lawyer must go to section 7(a) in order to 
compute the death benefit. There he gets a pretty long ride on another, 
but similarly constructed, merry-go-round. Getting off, he comes back 
to section 8 and finds that certain accidental injuries enumerated in section 
8(e) entitle the worker to his 8(b) payments for a maximum of 64 weeks 
and in addition thereto his 8(b) payments for an additional number of 
weeks depending on the type of injury. Different formulae are provided 
for temporary or permanent partial incapacity [section 8(d)] or dis- 
figurement [section 8(c)] where neither results in a specifically enumerated 
section 8(c) loss, and for permanent total incapacity [section 8(f)]. 

A striking contrast to the complexity of the Illinois provisions is made 
by the draft provisions for a comprehensive workmen’s compensation law, 
sometimes referred to as a “Model Act,” *® prepared in November, 1955, by 
the United States Department of Labor. Two-thirds of the average weekly 
wage is taken as the basic compensation, and this percentage operates with- 
out dollar floors or ceilings. For permanent total disability, two-thirds 
during such disability; for temporary total, the same; for permanent partial 
resulting in enumerated injuries, two-thirds during disability plus two- 
thirds for a number of weeks set opposite each injury. All the basic pro- 
visions are set forth in one-half a typed page.® 

Another characteristic of the Illinois statute that makes it a difficult 
tool to use is the uneven structure presented by the irregularity with which 
paragraphs and subparagraphs are numbered and not numbered. The much 
used section 8, for example, is divided into ten subsections numbered (a) 
to (j). Subsection (b) starts with two undesignated paragraphs. The 
third paragraph is numbered “1.” The fourth paragraph is numbered 
“2.(a)”, the fifth paragraph “(b),” and the sixth paragraph “(c).” Neither 
in the Revised Statutes, the Smith-Hurd Annotated Statutes, nor in either of 


5 Larson, The Model Workmen’s Compensation Act, 23 TENN. L. Rev. 838 (1955). 


6U.S. Dep’r or Lasor, Drarr Provisions For A COMPREHENSIVE WorKMEN’s CoM- 
PENSATION Law § 17 (1955). 
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the two printed pamphlet copies of the statute provided by the Department 
of Labor is the statute printed in such a way as to shorten the time required 
to puzzle out the question whether that independent paragraph (c) at 
that point is subsection 8(c) or subparagraph 8(b)(2)(c). Section 8(d) 
provides another example of this condition. The first two paragraphs of 
that subsection are not numbered at all. The third paragraph is numbered 
“1.” The next paragraph in the statute is numbered “(e).” Since the 
unexpected appearance of a third paragraph numbered “1.” leads the 
user to suppose that there must be a paragraph somewhere numbered “2.”, 
he can scarcely believe, though it is the truth, that paragraph (e) following 
paragraph “1.” signals the end of (d) and that “1.” is actually the last para- 
graph of (d). This raggedness more than gives the statute an aesthetically 
bewildering appearance. It makes cross reference extremely difficult in a 
statute where cross reference is the rule; it makes close citation to the 
statute almost impossible; and it interferes with sensible amendment of the 
statute by reference to particular provisions.” 

These difficulties are by no means all. The word “statute” as used 
so far is really an oversimplification. Actually there are two statutes, the 
Workmen’s Compensation Act and the Occupational Diseases Act.6 They 
are almost identical in their terms, provisions, and benefits, but are enough 
different in many particulars so as to require careful threading between 
the two acts.® 

Since most if not all industrial injuries at common law were attributable 
to specific events or occurrences which could be denominated “accidents,” 
some doubt existed whether and on what basis an injury not attributable 
to a single event recognized as an “accident” could be made compensable. 
Compensation for industrial diseases, therefore, was isolated in a separate 
statute where its constitutional defects would not contaminate the compen- 
sation statute 1° and where coverage could be offered on an elective basis 
only. The reason for this isolation exists no more. Most states now have 
compensation coverage for occupational diseases, either specified in schedules 
or broadly defined, and few have separate statutes.11_ Where full coverage 


7 At least ten of the thirty-five printed pages of S.B. 889, 70th Ill. Gen. Assembly 
(1957), which incorporates the 1957 amendments to the act, contain no change from 
the unamended text of the act. 

8Iti. Rev. Stat. c. 48, § 172.36-.62 (1955). 

®For example, the employer’s act of carrying accident compensation insurance 
constitutes an election to be covered by the Compensation Act, but carrying occupa- 
tional disease insurance does not constitute an election to be covered by the Diseases 
Act. Compare section 2(b) of both acts, Int. Rev. Stat. c. 48, § 138.2(b) and § 172.37(b) 
(1955). 

10In fact the Diseases Act of 1911 was held unconstitutional in Boshuizen v. 
Thompson & Taylor Co., 360 Ill. 160, 195 N.E. 625 (1935), for reasons not related to 
existing provisions. 

11 U.S. Dep’r or Lasor, Butt. No. 161, State WorKMEN’s COMPENSATION Laws 10 
(Nov. 1955 Supp.). 
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for diseases is not provided, the courts have defined almost every con- 
ceivable type of disease as “accidental” in origin and hence compensable 
under the accident statute.12 An example of this attitude in Illinois is 
afforded by the case holding that the contraction of typhoid fever by an 
employee who used unsanitary drinking and toilet facilities maintained by 
the employer was an “accident” compensable under the compensation 
statute.13 

The Diseases Act, therefore, has languished because of the coverage 
provided by the Compensation Act under a broad interpretation of the 
phrase “accidental injury.” In 1955, only ninety-six claims were filed under 
the Diseases Act, and in 1953 as few as forty-eight were filed. More than 
half were dermatosis claims and many of the rest were for silicosis.’ 
No real reason remains for not combining the Diseases Act with the 
Compensation Act, but bills introduced at the 1957 legislature 1° to do so 
were not enacted. 


The foregoing examples of the unsuitability of the statute as a working 
document are not justifiable but they are explainable. The statute is a 
statement of the terms of an armed truce between ever vigilant adversaries, 
and it has been patched in that spirit since it was first adopted. The bill 
which created the Employers’ Liability Commission in 1910 to study the 
need for legislation of this character in Illinois provided that the Governor 
should appoint to the twelve-man commission “six employers of labor” and 
six persons “who are either employees or are known to represent the interests 
of workmen.” It was not thought that representation of any point of view 
on the commission outside the interests of those most immediately affected 
was desirable or necessary. While the members of the Commission could 
not agree on a proposed statute,!® they were able to get far before disagree- 
ment, and the statute finally enacted did not meet with any overwhelming 
opposition from either employers or employees. 

The statute has been amended almost annually since then by the so- 
called “agreed bill” method. A committee of representatives of employers 
and employees designated by the unions, industries, and insurance carriers 
is convoked each two years to “advise” the committee of the legislature to 
which workmen’s compensation bills are referred. Notwithstanding the 
variety of amendments which are thrown into the legislative hopper, few, 
if any, amendments not approved by this “agreed bill committee” are enacted 


12See Angerstein, Legal Aspects of Occupational Disease, 18 Rocky Mr. L. Rev. 
240 (1946). 
18 Rissman & Son v. Industrial Comm’n, 323 Ill. 459, 154 N.E. 203 (1926). 
14TLuNors Dep’r or Lasor, ANNUAL REPorT ON CoMPENSABLE Work Injuries pt. I, 
at 19 (1955). 
15$ B. 23, S.B. 409, H.B. 335, 70th Ill. Gen. Assembly (1957). 
16 Report OF THE ILLINoIs EMpLoyers’ LiaBitity CoMm’N 22 (1910). 
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and few, if any, approved are defeated. It is reported that this committee, 
after a number of exploratory sessions, stayed up all one night in late May, 
1957, to agree finally on the agreed bill to be submitted to the 1957 legisla- 
ture. In these sessions the employee representatives fight for a raise in bene- 
fits and the employers fight to hold the line or even to reduce benefits.!7 
A two-year truce is hammered out. In the grey hours of the morning one 
cannot think very well about whether the statute, when viewed over all, 
makes sense to a general legal practitioner. 

The solution to a patchwork statute, whatever the cause of its condition, 
is simple to state. It should be redrafted in its entirety. But a redrafting 
would reopen old battles settled in all night sessions of agreed committees 
through the years. These settlements have often embodied purely arbitrary 
resolutions or postponements of basic policy issues. A pressing desire for a 
current examination of those issues is not likely to be felt by the representa- 
tives of interests which have been designated to preside over the determina- 
tion of policy on legislation affecting them. 

A bill was introduced at the 1957 session of the legislature to create a 
commission “to make a study and investigation” of the operation of the 
compensation system in Illinois, “with a view to the discovering of any 
defects or deficiencies that may exist in such laws and to making recom- 
mendations for the improvement thereof.” 18 It would be difficult to look 
at the statute objectively and take the position that such a study and investi- 
gation is not needed. The study and report of such a commission would 
be the first step in making the statute a working document. At some time 
this first step must be taken, but that bill received no huzzahs. It was 
crushed between the hard, short-term objectives of employers and employees 
forced by the agreed bill process to take a common ground in the time 
available or risk abandonment of that process and a possible sacrifice of bi- 
annual benefit increases won by the employees. The long-term and over-all 
condition of the statute, with the unmeasurable costs that this condition 
entails, is the price of peace obtained by this method of amending the statute. 


II. AS A DOCUMENT FOR PROVIDING ADEQUATE 
COVERAGE AND BENEFITS 


Comment confined to the form of a statute leaves open the possibility 
that the statute may work well in terms of what it was intended to do and 
should be forgiven its awkward appearance. A consideration of its purposes 
is necessary to assess this possibility. 

Illinois was among the pioneer American states to adopt a compensation 


17§.B. 329, 330, 331, 336, and 337, 70th Ill. Gen. Assembly (1957). These bills were 
reported in 17 Ixtinots Lasor Butt., No. 5, pp. 4-5 (1957) (an official publication of 
the Illinois Labor Department), as sponsored by employers or their organizations in 
1957. The bills proposed decreases in the percentages of benefit payments and reductions 
in the time in which claims could be made. 


18 HB. 530, 70th Ill. Gen. Assembly (1957). 
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statute. Although Germany had enacted a Sick Insurance Law as early as 
1883,!® the first move to formulate a compensation plan in the states was 
made in New York in 1909, when a study commission was appointed. In 
November of that same year the Cherry coal mine disaster in Illinois led to 
the appointment early in 1910 of the Illinois study commission. The Cherry 
disaster occurred in a mine regarded as relatively modern and safe. Two 
hundred and fifty-eight men were killed, leaving 167 widows and 382 de- 
pendent children under 16 years of age.2° The difficulties in determining 
“negligence” or “fault” in this situation, the unfairness of the operation of 
the old common-law rules of contributory negligence and assumption of 
risk, the problems of determining damages, and the impossibility of making 
rapid restitution to dependents by common-law trials, with the court calen- 
dars even in those days in arrears by three to seven years,?! were all thus 
dramatized by this incident. The Illinois statute was intended to obviate the 
common-law issues and procedures, shift at least a part of the cost of an 
occupational accident to the employer, who could obtain private insurance, 
and provide the employee with a quick remedy in a fixed, albeit somewhat 
arbitrary, amount. 

This solution to the breakdown of the common law in its application 
to occupational injuries was regarded in those days as “plainly revolution- 
ary,” to use the language of the court which ruled unconstitutional a New 
York statute enacted in 1910.2? In the same year the attorney for the Illinois 
study commission, Mr. Samuel Harper, expressed grave doubt as to how 
far the Illinois statute could go constitutionally, and Professor Ernst Freund, 
a constitutional authority of that day, advised the commission that for con- 
stitutional reasons 


“.... it would be wiser for the beginning to confine the legislation to 


hazardous employments .... [I]t would be possible to agree upon those 
employments which are extra-hazardous. . . .” 23 (Emphasis added.) 


Accordingly, compulsory coverage of the act was confined not only to 
extra-hazardous employment but to those categories of employments spe- 
cifically defined in the statute as extra-hazardous.”* 

Subsequent legislation and decisions *® have removed any cause for be- 


192 Boyp, WorKMEN’s CoMPENSATION § 580 (1913). See Larson, The Nature and 
Origins of Workmen’s Compensation, 37 Cornety L.Q. 206, 228 (1952). 

20 REPORT, supra note 16, at 142-44. 

21 Jd, at 76-77. 

22 Ives v. South Buffalo Ry., 201 N.Y. 271, 285, 94 N.E. 431, 436 (1911). 

23 REPoRT, supra note 16, at 99. 

24 See excerpt from statute at pp. 176-177 supra. 

25 New York Central R.R. v. White, 243 U.S. 188, 37 Sup. Ct. 247 (1917); Casparis 
Stone Co. v. Industrial Bd., 278 Ill. 77, 80, 115 N.E. 822, 823 (1917); Victor Chemical 
Works v. Industrial Bd., 274 Ill. 11, 113 N.E. 173 (1916). The extra-hazardous classifi- 
cation is retained in only twelve states. U.S. Dep’r or Laror, State WorkMEN’s 
ComPENSATION Laws 12 (1954). 
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lieving that the “extra-hazardous” classification is necessary to the validity 
of the act, but the classification remains. 

If the employer has not elected to come within the act, the question of 
whether an employee is entitled to compensation or a common-law remedy 
must depend on whether the employer’s business falls within one of the 
thirteen classifications defined as extra-hazardous. Eight of these classifica- 
tions were adopted in 1913.26 Except for the addition of a classification 
“7¥,” covering cutting instruments, no major changes had been made in 
the definition of extra-hazardous employments in more than 40 years of 
unprecedented industrial changes until three new classifications, numbered 
11, 12, and 13, were added by amendment in 1957. If a hat check girl falls 
down a cloakroom trap door left open by a photographer who used the 
basement for a darkroom, the question whether she will have to show negli- 
gence and can recover damages if she does must be litigated. The court 
ruled in that case that her employer, although engaged in “maintenance” 
of the building because he employed a janitor and porter and built the dark- 
room in the basement, was not engaged in the business of maintaining the 
building.27 And in Zelkovich v. Industrial Commission,”® a case involving 
the construction of the phrase declaring as extra-hazardous any enterprises 
in which “sharp-edged cutting tools, grinders or implements are used,” 2° 
the court said that “almost every occupation entails the use of sharp-edged 
cutting tools of some kind” and that the employee must “show the use” of 
such implements “of a nature contemplated by the section as a whole.” A 
tavern janitor, therefore, who fell down the basement steps while carrying 
empty beer cases was relegated to the common law, even though he showed 
that butcher knives and a meat cleaver were on the premises. No doubt if 
the sandwich chef had taken a butcher knife to the janitor’s throat the court 
would have found the knife to have been an implement of the nature con- 
templated by the section as a whole. 

The Zelkovich janitor would probably now be covered under the 1957 
amendment, numbered 11, declaring to be extra-hazardous “establishments 
open to the general public wherein alcoholic beverages are sold... .” But 
if a restaurant janitor fell downstairs carrying empty cola cases, there would 
still be a litigable question whether his employer would come within the 
1957 amendment, numbered 13, covering “any business or enterprise serving 
food to the public for consumption on the premises wherein any employee 
as a substantial part of his work uses handcutting instruments or slicing 
machines or other devices for the cutting of meat or other food .. .,” or 
whether, under Zelkovich, a carving knife would still not be an implement, 


2611]. Laws 48th Gen. Assembly 1913, at 339. 

27 Thieme v. Harris, 346 Ill. App. 550, 105 N.E.2d 778 (1st Dist. 1952). 

28 Zelkovich v. Industrial Comm’n, 8 Ill. 2d 146, 149-50, 133 N.E.2d 300, 302 (1956). 
29 Int. Rev. Stat. c. 48, § 138.3(7%) (1955). 
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instrument, or device contemplated either by paragraph 7% or by new 
paragraph 13. 

The senselessness of holding this battle line of litigation between “haz- 
ardous” and “non-hazardous” is further demonstrated by the estimate of 
the Illinois Department of Labor that very few employees are excluded from 
coverage by that distinction. The Department estimates the total Illinois 
labor force for 1955 at 4,064,000, of whom it believes, by the best extra- 
polation it can make from the statistics it has, that 3,750,000 are in non- 
agricultural establishments unaffected by the farm exemption and 3,154,500 
in industries within the possible scope of the act (not self-employed, not 
employees of interstate railroads covered by the Federal Employees’ Liability 
Act, not employees of the federal government, and so forth). Of these 
3,154,500, employers of approximately 3,000,000, or 95%, are covered by 
insurance carriers or are qualified self-insurers under the act.3° If work- 
men’s compensation is a better system than common-law personal injury 
litigation for occupational injuries and if the department’s estimates are 
correct, it does not make sense to maintain statutory classifications which 
have the effect of excluding 5 out of 100 employees from coverage and 
which are a source of litigation over where that classification line should be 
drawn. An amendment making the statute compulsory for all except those 
specifically exempt would carry out the purposes of the statute without 
producing any substantial change in its regulatory effect. 

In any event, however, the exemption for farmers, enacted in 1915, in 
section 3(8), cannot be justified. Farming may not have been hazardous in 
the days before farm machinery was invented but it is actually more haz- 
ardous than many other industries today. It has been estimated that one- 
quarter of the 16,000 occupational fatalities which occurred in the United 
States in 1951 were agricultural.8! The court has tried to give effect to the 
main purpose of the statute by extending coverage to a farm employee who 
was killed through the operation of a sawmill which cut timber grown on 
the farmer-employer’s land.32, Sawmills had been invented in 1915 but 
threshing machines had not, so that an employee killed through the opera- 
tion of a threshing machine was later held not entitled to compensation.®* 
The survival of this exemption is also an unnecessary source of litigation 


80 TLLNo1s Dep’r or LaBor, ANNUAL REPORT ON CoMPENSABLE Work INJuriEs pt. II, 
at A-12 (1955). 

81 Black, The Anomalies of Workmen’s Compensation, 7 Inv. & Las. Rev. Rev. 42, 
46 (1953). 

82 Peterson v. Industrial Comm’n, 315 Ill. 199, 146 N.E. 146 (1925). See also Kehrer 
v. Industrial Comm’n, 365 Ill. 378, 6 N.E.2d 635 (1937). 

83 Fill v. Industrial Comm’n, 346 Ill. 392, 178 N.E. 905 (1931). But liabiliry would not 
depend on when the “machine” was invented. Coverage was denied in the case of an 
injury on a farm caused by use of a hammer and chisel. Noverio v. Industrial Comm’n, 
348 Ill. 137, 180 N.E. 861 (1932). 
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because many farmers elect to be covered by compensation anyway. One 
authority on compensation in Illinois goes out of his way to offer the 
gratuitous suggestion to farmers “as a practical matter .. . to carry work- 
men’s compensation insurance . . .” because farmers, with the use of modern 
machinery, “run a more serious risk of being sued at common law. . . .” *4 

In addition to the foregoing classifications and exemptions, the silence 
of the statute on the status of an employee loaned to another employer had 
produced much litigation before 1957. An amendment enacted at the 1957 
session provides,®> as with independent contractors,®* that the loaning em- 
ployer be required to pay compensation if the borrowing employer is not 
covered, with a right of reimbursement to the loaning employer, the liability 
of both employers being joint and several as to the employee. This amend- 
ment Carries out the intention of the statute that the employee be relieved 
of litigating a complex common-law issue such as the issue of who had 
“control” of him.37 

Where employees are covered by the statute an evaluation of the bene- 
fits they receive must be approached with caution for at least two reasons. 
The first is that benefits vary so widely depending upon the nature of the 
injury and its effect on the claimant’s ability to work, the number and age 
of his dependents, the amount of medical services he needs, and his weekly 
wages at the time of injury, that generalizations from the statutory formulae 
can take into consideration only minimum and maximum possibilities. The 
second is that even these generalized possibilities do not take into account 
the realities of settlement and do not indicate how much employees are 
actually receiving in the way of benefits, or how promptly. Section 6(b) 
of the statute requires employers to make immediate reports of injuries 
resulting in death and the amount of compensation paid. As to non-fatal 
accidents, however, the employer is required to make only monthly reports 
of the time and character of injuries. He is not required to report the com- 
pensation agreed upon, the attorneys’ fees involved (except upon request of 
either party ),®* or the time or method of payment (unless a lump sum settle- 
ment is involved). Any inquiry, therefore, about the adequacy of benefit 
payments must necessarily be a matter of speculation based solely on claim- 
mants’ maximum or average legal rights under the statute. It cannot be 
made on the basis of any knowledge of what is actually being received by 
employees or how regularly or promptly. 


34] ANGERSTEIN, ILLINOIS WoRKMEN’s CoMPENSATION § 829 (1952). 
35 $.B. 889, 890, 70th Ill. Gen. Assembly (1957), amending section 1(a) of the act 
by adding paragraph 4 thereto. Such a change was suggested by Angerstein, The 
Illinois Workmen’s Compensation Act After Forty-Three Years, 37 Cut. Bar REc. 7, 
11-12 (1955). 

36 Tit. Rev. Srat. c. 48, § 138.1(a) (3) (1955). 

37 Allen-Garcia Co. v. Industrial Comm’n, 334 Ill. 390, 166 N.E. 78 (1929). 

38 TnL. Rev. Stat. c. 48, § 138.19(c) (1955). 
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Some appraisal may be ventured, however, as to the benefits provided 
by the statute in relation to what was envisioned when the compensation 
system was instituted. It is fair to conclude that the legislature intended in 
1911 that the employee should bear roughly one-half the loss of an occu- 
pational accident, the remainder of the loss to be shifted initially to the 
employer. Any generalization about where the ultimate burden of the 
shifted portion would fall would be an over-simplification. Some employers 
have insurance; some are self-insurers. The statement that the cost of pre- 
miums or of payments would be shifted to consumers, so that the public 
pays for workmen’s compensation, disregards the possibility that some part 
of the cost may have to be absorbed in whole or in part by some employers 
in order to compete in the market. 

The “basic one-half” determination is reflected in the 1911 and 1913 
provisions that the benefit payment for nonfatal disability should be one- 
half the employees’ earnings during the period of disability, or until he has 
received the amount of the death benefit of four times annual earnings but 
not more than $3,500, with a floor of $4 a week and a ceiling of $12.59 The 
relationship at that time between the percentage formula and the dollar 
ceiling should be noted. While figures are not available to show the average 
wage of manufacturing production workers in Illinois before 1923, the 
average wage throughout the United States in 1912-13 was $12.24, and in 
the years since the IIlinois figures have become available they have not varied 
from the national average by as much as one dollar. This relationship 
indicates, therefore, that the employee was to bear more than one-half the 
loss only when his wages were more than double the average wage of that 
day. 

In the present act, the percentage varies from 75% for a worker without 
children to 974% for a worker with four children, with the dollar ceiling, 
under the act as amended at the 1957 session, at $45.41 This ceiling is only 
a little more than half the average weekly earnings of $85.43 of manu- 
facturing production workers in Illinois in June, 1956, one year prior to 
the 1957 amendment.*? This relationship, then, means that only those work- 
ers in Illinois whose wages are below the national average have the benefit 
of the basic one-half determination, and in the proportion that a worker’s 
wage exceeds the average, he bears more than half the loss of the accident. 
The position of a worker making a wage equal to twice the average wage 


39 T]]. Laws 47th Gen. Assembly 1911, at 317-318; Ill. Laws 48th Gen. Assembly 1913, 
at 341-342. 

40 These figures of the U.S. Bureau of Labor Statistics are quoted from Katz and 
Wirpel, Workmen’s Compensation 1910-52: Are Present Benefits Inadequate? 4 Las. 
L.J. 167 (1953). 

41 ILL. Rev. Stat. c. 48, § 138.8(b) (4) (1955), as amended by S.B. 889, 890, 70th IIl. 
Gen. Assembly (1957). 

42 Ittinois Dep’r oF LaBor, ANNUAL REPorT 91 (1955-1956). 
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is, in comparison with his 1911 counterpart, that he bears roughly three- 
quarters of the loss of the accident. The proportion of loss borne becomes 
greater, of course, as the number of dependent children is reduced. It is 
true, on the other hand, although it is of no direct gain to the above-average- 
wage worker, that the below-average-wage worker will under most circum- 
stances bear a loss of less than one-half. The net effect on employees gen- 
erally of the interplay of the percentage formula and the dollar ceiling is 
made even more difficult to assess by such a section as 8(b)(2)(c), which 
provides that an employee earning between $30 and $44 is entitled to the 
maximum ceiling rather than a lower ceiling provided elsewhere by the 
statute. In any event, the original determination that a worker should bear 
half the loss of an injury is changed, by the operation of the percentage and 
dollar ceiling figures, to require a worker making above-average wages to 
bear more than half the loss and a worker making below-average wages to 
bear less than half the loss in certain cases. The probable explanation for 
this departure from the original determination lies in amendment by the 
agreed bill process. Changes in percentages and dollar ceilings account for 
the principal amendments in the act from year to year.*® To maintain rising 
benefits, labor has had to sacrifice higher payments for above-average-wage 
workers. 

Present benefits in relation to those originally provided may also be 
evalued in terms of the real rather than the face value of the amount of 
benefit payments provided by the statute. On this score it is arguable that 
employee representatives on the agreed bill committees over the years have 
had a good measure of success in keeping benefits fairly well abreast of rising 
living costs. The purchasing power of the dollar in relation to a 1947-1949 
base of 100 averaged 236.4 for the twelve months of 1913 and 84.3 for the 
first three months of 1957, which gives the 1957 benefit dollar a purchasing 
power of about 37% of the 1913 dollar.44 Thirty-seven percent of the new 
$45 ceiling would be $16.65, which is above the 1913 ceiling of $12. 

In reply to the assertion that the increases in benefits have been pro- 
portionate to the rise in living costs, the employee can make two argu- 
ments. One is that the ceiling used in the example above is for a man 
with four children, whereas the ceiling for a childless worker is now $39, 
37% of which would be $14.43. The other argument is based on the 
rise in real earnings per week and in the standard of living of employees 
since 1913.45 If the employee’s $12 weekly maximum has been main- 


43 For an analysis of typical recent amendments, see Ropiequet, 1953 Amendments 
to Workmen’s Compensation and Occupational Diseases Acts, 42 Itt. B.J. 226 (1953); 
Ropiequet, Analysis of 1955 Amendments, 44 Itt. B.J. 178 (1955). 

Tabulation, Purchasing Power of the Dollar as Measured by Consumer Prices 
1913-57, prepared by Current Business Analysis Division, Office of Business Economics, 
US. Dep’t of Commerce. 

45 Chart III prepared by Katz and Wirpel, supra note 40, at 172, shows average real 
weekly earnings in Illinois rising from an index number of 17 in 1914 to 37 in 1952 
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tained in terms of purchasing power, the employee will point out that a 
$12 weekly wage, adjusted to $32 for the rise in purchasing power, no 
longer represents a satisfactory wage or reflects the improvement in 
relative earning capacity and living standards which employees have 
gained during the past 40 years. One-half of a 1913 wage adjusted for money 
change only, he will say, fails to give him the benefit of those changes 
by which an employee’s relative standing in the economy has been im- 
proved. 

If benefits are to be evalued in the light of changed conditions, more- 
over, parallel developments in public employee benefit programs cannot be 
disregarded. When valuing a $45 weekly payment to a disabled worker with 
four children in lieu of his right of action against his employer for negligence, 
one should have in mind that $40 is the maximum weekly amount which 
a worker with four or more children would be entitled to receive 
under the Illinois Unemployment Compensation Act for a period of twenty- 
six weeks, if his wages for insured work in the base period were $2,975 or 
over, if he were simply unemployed by reason of economic conditions over 
which he had no control and were not otherwise injured or disabled at all.*¢ 

Further, the State of Illinois has enacted a Public Assistance Code 47 
which embodies the determination of the state that a person disabled from 
earning income for whatever reason is entitled to be provided by society 
“with a reasonable subsistence compatible with decency and health.” Under 
this code an eligible applicant with a wife and four children under the 
General Assistance or Aid to Dependent Children budgets which have been 
set up by the Illinois Public Aid Commission could receive, in Cook County, 
$175 per month, plus an allowance of $12 for necessary medical expenses.*® 
This amount comes very close to the hard-won raise to $45 a week as maxi- 
mum compensation payment wrested this year from the agreed bill com- 
mittee by employee representatives. Finally, an employee with four depend- 
ents who reaches a retirement age of 65 may be entitled to receive from the 
federal government, under the Federal Social Security Act,*® more than $250 
a month for the entire period of such dependency. 

From the employee’s point of view the benefits he receives under work- 
men’s compensation in lieu of his common-law rights, therefore, may amount 
to little if any more than society adjudges him to be entitled to in order to 
live in decency and health in the event of his “disablement” from working be- 
cause of age, a nonoccupational accident, or economic conditions. Although 


while maximum real weekly workmen’s compensation payments remained relatively 
stable. 

46 Tl], Laws 69th Gen. Assembly 1955, at 751. 

47 Id. at 165. 

48 Letter dated May 16, 1957, from the Executive Secretary of the Illinois Public 
Aid Commission to the author. 

4949 Stat. 623 (1935), as amended, 42 U.S.C. §§ 402(a) and (d), 415(a) (1) (A) 
(1956 Supp.). 
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the state provides the payments under these social insurance programs and 
the employer is liable for them under workmen’s compensation, the de- 
velopment of this changing attitude in the last forty years toward the eco- 
nomic and social situation of the employee raises the question of what benefit 
the employee is receiving, in return for the surrender of his common-law 
rights, from the shifting of a proportion of loss that society stands ready to 
assume under any circumstances. 

In view of the arguments that can be made for both employers ®° and 
employees ®! on the subject of benefits, the suggestion offered by these 
comments is only that a general review of the statute would raise basic 
questions whether present benefits measure up to those that were intended 
to be provided when the statute was adopted and that employees are entitled 
to expect today in lieu of an action for damages. 

A consideration of the benefits received by the employee should also 
not disregard the deduction of attorneys’ fees. Although the compensation 
system was intended to provide prompt and definite payments,®? the con- 
dition of the statute and the distinctions embodied in it have made it a fruitful 
source of litigation. The statute makes no recognition at all of the problem 
of fees for legal services where no third-party claims are involved.®* It is 
possible that its drafters may have thought that the “self-executing” nature 
of the Illinois statute, with its encouragement of private settlements, would 
make the fee problem a minor one except in unusual cases. It is estimated, 
however, that attorneys are employed in 90 to 95% of nonfatal compensa- 
tion cases in Illinois and that their fees consume 16.6% of benefit payments.54 

Other states have made efforts to minimize the fee problem.®> Estimates 
for New York, a state of comparable population and industrialization, indi- 
cate that only 11% of all cases closed in 1949 involved attorneys. Minnesota 
supplies attorneys for claimants free. In California, New York, and Wis- 
consin the decision of the commission, if appealed, is defended by the state. 
The new federal draft of compensation provisions proposes, by what its 


50 See, for example, ILtinois State CHAMBER OF CoMMERCE, WuaT 1S HAPPENING 
To WorKMEN’s COMPENSATION Costs, AND Wuy? (1957). 

51 Soderstrom, How Can We Improve the Workmen’s Compensation Law and Its 
Administration, Lecture Series 10, U. of Ill. Institute of Labor and Industrial Relations 
(1954). 

52 HARPER, WoRKMEN’S COMPENSATION 3 (2d ed. 1920). See also, the language of 
the court in Liquid Carbonic Co. v. Industrial Comm’n, 352 Ill. 405, 410, 186 N.E. 140, 
143 (1933). 

53 A 1957 amendment to section 5(b) of the act requires the employer to pay the 
fees of an attorney for an employee up to 25% of the proceeds out of which an 
employer is reimbursed in third-party proceedings. 

54 ConARD AND Meurer, Costs oF ADMINISTERING REPARATION FOR Work INJURIES IN 
Ituinots 32-33 (1952). 

55 SOMERS AND SOMERS, WoRKMEN’S COMPENSATION 184-186 (1954). 
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proponents call “the simplest logical process,” 5* that employers pay the 
attorneys’ fees of claimants in successfully contested cases.5? 


III. AS A DOCUMENT FOR MEETING NEW NEEDS 


In the time of Henry VIII, a law was promulgated that reflected a 
marked advance in the social attitude toward cripples. They were permitted 
to beg. The change from the primitive notion that disablement was a sin 
punishable by death to the modern regard for the worth of the individual 
has been slow. In recent years, however, medicine has demonstrated through 
treatment for rehabilitation—much of it in the aftermath of the two wars— 
the possibilities of returning disabled persons to useful production and 
satisfying lives. 

In a state such as Illinois, where medical care is limited only to what 
is reasonably necessary to “cure” or “relieve,” °* no matter how long it may 
take,®® the possibilities of rehabilitation offer not only savings in medical care 
to employers, carriers, and the public, but also a means of conserving man- 
power. Illinois has no rehabilitation provisions in its statute, although about 
half of the states do.®° 

The federal draft of comprehensive law contains provisions for both 
medical and vocational rehabilitation.*t The employee has the right under 
the medical rehabilitation provisions to choose an attending physician from 
a panel of a “reasonable number” of physicians named by the employer, and 
to make a second choice if he is not satisfied with the first choice. Under 
the Illinois act the employee has no choice in the selection of his physician 
except at his own expense.®? The federal draft also would impose on the 
administering agency a duty to determine what vocational rehabilitation may 
be needed by a disabled employee and to refer him to, and cooperate with, 
public and private rehabilitation agencies. Those agencies would be reim- 
bursed by the administrator from a special fund financed by a 1% gross re- 
ceipts tax on private compensation insurance carriers, a tax on self-insurers in 
the amount of 1% of premuims they would pay if insured, and indemnity 
payments of flat amounts by employers in fatal occupational injury cases 
where no survivor is entitled to benefits. 

Medical associations have regularly sponsored and supported measures 


56 Larson, “Model T” Compensation Acts in the Atomic Age, 18 NACCA L.]J. 39, 
47 (1956). 

57U.S. Dep’r or Lasor, Drarr Provisions FOR A COMPREHENSIVE WoRKMEN’S 
CoMPENSATION Law § 42 (1955). 


58 Tut. Rev. Stat. c. 48, § 138.8(a) (1955). 

59 Newman Co. v. Industrial Comm’n, 353 Ill. 190, 187 N.E. 137 (1933). 
60 2 Larson, WorKMEN’s COMPENSATION Law 544-546, Table 14 (1956). 
61 See note 57 supra, at §§ 12-13. 

62 TLL. Rev. Stat. c. 48, § 138.8(a) (1955). 

83 See note 57 supra, at § 52. 
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in Illinois to gear workmen’s compensation more closely to private and 
federal rehabilitation programs. Such measures * introduced in the 1957 
session of the legislature would have created a Compensation and Rehabilita- 
tion Act “for the purpose of restoring occupationally injured employees 
to optimum health and vocational opportunity as self-supporting citizens.” 
The Commission would be assisted in its administration of such an act by a 
medical advisory committee of five physicians in the appointment of whom 
the Commission would consider recommendations of the Illinois State Medi- 
cal Society. These measures attracted little support. The fact remains, how- 
ever, that the objectives of present compensation statutes in their concentra- 
tion on benefit payments and their provision for medical care that may not 
be satisfactory to the employees and that is not designed to give the em- 
ployee the advantage of public and private rehabilitation services is regarded 
as short-sighted by virtually all observers of present compensation system 
needs,®° 

The 1957 session of the legislature did, however, take small first steps 
in the direction of adapting the Compensation Act and the Diseases Act to 
meet the problems of new types of injuries which are becoming evident 
through changes in industrial methods and advance in medical knowledge 
and research. The discovery of new chemical poisonings, such as beryllium 
poisoning, and the advent of industrial, agricultural, medical, research, and 
power uses of atomic energy have forced the legislature to consider how 
injuries resulting from these activities would be dealt with. 

In 1955, the legislature created an Illinois Atomic Power Investigating 
Commission appointed by the Governor. The Commission’s report,®* which 
dealt in part with workmen’s compensation problems, was made to the 
legislature on March 1, 1957. Other reports discussing the peculiar problems 
presented by atomic energy include the Department of Labor Study Group 
on Labor Implications of Atomic Energy, Section IIID of which was de- 
voted to workmen’s compensation problems, in July, 1956, and a report, in 
December, 1956, by the Atomic Energy Committee of the International 
Association of Industrial Accident Boards and Commissions, of which 
Mr. S. J. Holderman, chairman of the Illinois Industrial Commission, was 
a member. 

These reports outlined at least five major problems presented by atomic 
energy development, of which the 1957 Illinois amendments were directed 


64$.B. 212, H.B. 180, 70th Ill. Gen. Assembly (1957). 
85 LANG, WoRKMEN’s COMPENSATION INSURANCE 84-105 (1947); SoMERS AND SOMERS, 
WorKMEN’s CoMPENSATION 236-237 (1954); Riesenfeld, Basic Problems in the Administra- 
tion of Workmen’s Compensation, 8 NACCA L.J. 21, 39 (1951); Larson, Changing 
Concepts in Workmen’s Compensation, 14 NACCA L.,J. 23, 33 (1954); Somers and 
Somers, Workmen’s Compensation—Unfulfilled Promises, 7 Inv. & Las. Ret. Rev. 32, 36 
(1953). 
66 Report oF ILLINoIs ATOMIC Power INVESTIGATING CoMMISSION (1957). 
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-to only the first discussed below. This first problem was the problem 


of coverage of the acts for injuries occurring from radiation. [Illinois 
did not have the problem of those states which have statutes defining 
occupational diseases by listing them. Those states have been amending 
their statutes, over a period of the past five to eight years, specifically 
to include radiation injuries. The categories of extra-hazardous employ- 
ments in the Illinois Compensation Act largely formulated in 1913 did 
not, however, include activities in which radiation injuries would occur, 
so that paragraph 7 of section 3 of that act was amended at the 1957 session 
to include as extra-hazardous, and automatically covered, enterprises in 
which atomic radiation is made or stored “in dangerous circumstances.” ® 

Since coverage under the Diseases Act, however, has always been elec- 
tive, the Compensation Act amendment did not foreclose the possibility that 
radiation injury would be classified as a disease and not an accidental injury 
and that the employer would not have elected to be covered by the Diseases 
Act. The possibility that such an intepretation would be made of the word 
“accident” when applied to a radiation injury was increased by a dictum in 
the relatively recent Illinois case of Canadian Radium and Uranium Corp. v. 
Indemnity Ins, Co.®8 In that case injury resulted to a laboratory technician 
from exposure to radium and its compounds and decay products used in 
the manufacture of an ointment. The plaintiff brought an action for neg- 
ligence against her employer, asking damages in the amount of $200,000. 
That action was settled before trial for $2500. The employer then sought 
in this action to recover from the insurer under a general comprehensive 
liability policy insuring the employer against liability for “accidents” result- 
ing in bodily injury in its employ. The defendant argued that the interpre- 
tation of the word “accident” in the Compensation Act should govern the 
interpretation of the word “accident” in a liability insurance policy and 
should, therefore, exclude the type of injury which had occurred. While 
the court allowed recovery against the insurer under the contract, it accepted 
by way of dictum the insurer’s contention that the word “accident” for 
purposes of compensation cases would not be interpreted to include an 
injury resulting from radioactive radium. 

Since a nonaccidental radiation injury might, then, be compensable 
under the Diseases Act if, and only if, the employer had elected, under 
section 2 of that act, to pay compensation, even though he were engaged 
in an extra-hazardous employment as defined in the Compensation Act, the 
employee’s only right of action if the employer did not elect coverage would 
be the statutory right of action for negligence under section 3 of the Dis- 
eases Act, with a maximum permissable recovery of $10,000 in the event 
of death. 


87 $.B. 889, 890, 70th Ill. Gen. Assembly (1957), amending section 3(7) of the act. 
68 411 Ill. 325, 104 N.E.2d 250 (1952). 
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This prospect, and the difficulty of finding a way out under the existing 
structures of the two separate statutes, would have provided a good reason 
for effecting a needed and overdue merger of the two statutes. The legis- 
lature did not merge the two statutes, but it did move in that direction 
with a far-reaching amendment to the Diseases Act. In accordance with 
the agreed committee’s recommendations, it made coverage under the 
Diseases Act automatic for all employers engaged in extra-hazardous em- 
ployments as defined in the Compensation Act.® 

The coverage problem was the easiest to solve. The second problem 
presented by the development of atomic energy relates to time limitations. 
Both acts contain limitations on discovery, reporting, filing, and bringing 
actions which would preclude compensation for radiation injuries which 
did not manifest themselves until some time after the limitation dates. 
Under the Compensation Act, no proceedings for compensation may be 
maintained unless notice of the accident has been given to the employer 
within 45 days after “the accident.” 7 The right to file an application for 
a claim is barred unless made within one year from the date of the acci- 
dent.7! Under the Diseases Act prior to 1957, notice had to be given only 
“as soon as practicable after the date of the disablement”? but no com- 
pensation was payable for any disease unless disablement occurred within 
one year (extended to three years in cases of inhalation of silica or asbestos 
dust) “after the last day of the last exposure to the hazards of the disease.” 78 
Application for compensation had to be made within one year after the 
date of the disablement.7* The normal periods prescribed for bringing 
claims compensable under the Diseases Act are actually shorter than the 
three-year period from last exposure allowed for bringing a statutory action 
for negligently causing an occupational disease not compensable under 
the schedule.”® 

In view of the injurious effects from exposure to radiation which may 
not manifest themselves until a period much longer than one or even three 
years after exposure,”® the legislature could well have considered making 
express exceptions under the above limitations sections for radiation injuries 
and providing that such injuries should be reported within a specified time 


69 S.B. 890, 70th Ill. Gen. Assembly (1957), amending section 2(a) of the Diseases 
Act. 

Itt. Rev. Stat. c. 48, § 138.6(c) (1955). (S.B. 329, 70th Ill. Gen. Assembly 
(1957), would have reduced this time to twenty days.) 

1 [bid. 

72 Id. § 172.41(c). 

73 Id. § 172.46(c). 

14 Id. § 172.41(c). 

™ Id. § 172.43. 

76 NaTIONAL ACADEMY OF SCIENCE—NATIONAL RESEARCH CouNcIL, THE BIOLOGICAL 
Errects or ATomic RapIATION (1956). 
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after they. have become manifest. New York, for example, amended its 
workman’s compensation law at the 1957 session to provide that an action 
for disablement from ionizing radiation would be excepted from the two- 
year period of limitations if brought within ninety days after disablement 
“and after knowledge” of the disease.77 

Instead, however, the Illinois legislature contented itself with extending 
only the limitations period in the Diseases Act to three years from the 
time of exposure,”* thus placing an occupational disease from atomic radi- 
ation in the same category for limitations purposes as silicosis and asbestosis. 
The Atomic Power Commission had recommended an extension to five 
years for injuries under both the Compensation Act and the Diseases 
Act.”® The action of the legislature in extending the Diseases Act limi- 
tations but not the Compensation Act limitations opens a new field for 
future litigation, unless the two acts are by that time merged. Where a 
radiation injury has not manifested itself until more than one year after 
“exposure,” a showing that the injury resulted from an “accident” would 
bring it within the Compensation Act and thus barred, while the showing 
that no “accident” had led to the exposure would make it compensable as 
a “disease” and not barred. 

A third problem involves the availability of compensation insurance. 
Section 4 of both acts requires employers covered by the acts to be 
approved as self-insurers or to obtain a security bond or insurance. At 
the present time, atomic energy installations operated by private contractors 
are under contracts with the federal government which provide that the 
government will reimburse the contractor for all payments made for work- 
men’s compensation protection. While no private insurance against work- 
men’s compensation claims for radiation injuries sustained in the operation 
of power reactors is believed to be presently in force on a premium risk 
basis, an Insurance Study Group appointed by the Atomic Energy Com- 
mission concluded, in a Report on July 13, 1955, that “the workmen’s 
compensation hazards for employees engaged in the operation of reactors 
and auxiliary equipment can be handled by existing insurance facilities.” ®° 

Insurance coverage for compensation claims payable to one’s own 
employees, however, does not protect an employer against common-law 
damage claims brought by employees of other employers. The Insurance 
Report states that “the major catastrophe problem in this connection 
(workmen’s compensation insurance) is with respect to employees of other 
plants in which the air or water supply might become contaminated by 


TT N.Y. Sess. Laws 1957, c. 411 (emphasis added). 
78S.B. 890, 70th Ill. Gen. Assembly (1957), amending section 1(f) of the Diseases 
Act. 
79 Supra note 66, at 32. 
80CCH Atomic Enercy Law Rep. § 2551(III) (6) (1955). 
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fission products.” Section 5 of both acts provides that employees injured 
through the negligence of third parties may recover damages from such 
third parties notwithstanding the receipt of compensation from their own 
employers. Procedures are provided for the reimbursement of the employer 
who paid compensation and even for the subrogation of the employer to 
the employee’s right of action against third parties. The problems of fairly 
resolving the interests of both employers and employees in third-party 
liability cases are similar to the general public tort liability and insurance 
problems posed by the operation of nuclear reactors. The solutions to 
these problems are still in the process of being worked out. 

A fourth problem exists in regard to radiation injuries subsequent to 
a prior radiation injury. Under the Diseases Act, only that employer is 
liable “in whose employment the employee was last exposed to the hazards 
of the disease.” ** By reason of the cumulative nature of many radiation 
injuries, the statute may ultimately have to provide a requirement of 
contribution among all employers in whose employment the employee 
was subjected to radiation hazards where one cause or source of the par- 
ticular injury cannot be definitely established. A further possibility would 
be a provision for a “second injury fund” exception to the full liability of 
the last employer. Under that exception, employees already ascertainably 
injured in some degree through exposure could be employed by a subsequent 
employer, whose compensation liability would be limited to injuries resulting 
from subsequent exposure. A precedent for such a provision exists in 
the Compensation Act,®* under which an employee who loses one member 
after having previously lost the other receives from a Special Fund the 
difference between the compensation payable from the second employer and 
the amount to which he would be entitled for permanent and complete 
disability. 

A fifth problem relates to claimants’ problems of proof of causation in 
actions where radiation diseases result other than from ascertainable acci- 
dents. As presently worded, the Diseases Act largely eliminates this prob- 
lem for claimants by providing the following “conclusive presumption:” 


“An employee shall be conclusively deemed to have been exposed 
to the hazards of an occupational disease when for any length of time 
however short, he is employed in an occupation or process in which 
the hazard of the disease exists.” § 


It should be noted in passing, as one of many reasons why the 
Compensation Act and the Diseases Act should not for long stand as separate 
statutes, that an employee who was exposed to radiation as the result of 


81 Tit. Rev. Stat. c. 48, § 172.36(d) (1955). 
827d. § 138.8(f). 
83 Jd. § 172.36(d). 
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an “accident,” such as the run-away of a reactor, would probably be re- 
quired to make his claim under the Compensation Act and would not be 
entitled to the benefit of either the 1957 extended limitations or this statu- 
tory presumption in the Diseases Act. 

From the employer’s point of view, this presumption may work an 
undue hardship in certain cases. In the case of silicosis or asbestosis, for 
example, unique pulmonary diseases are produced which are traceable only 
to exposure to the unique hazard. The exposure to radiation, however, 
can produce the same type of disease, such as skin cancer or leukemia, 
as may occur spontaneously and without any radiation exposure other than 
exposure to the natural background radiation. Thus, in any atomic energy 
establishment there will be at least one case of leukemia per 20,000 popu- 
lation per year, just as in the general population. If the same tests of proof 
of causation are applied, all cases of leukemia, skin cancers, and many other 
cancers not related to possible work exposures would be compensable under 
the Diseases Act. This problem introduces a new concept: that of statistical 
increases in the probability of certain diseases from exposure to radiation. 
This concept may make it impossible for an “expert” to say in any one 
case that the disease was “caused” by the exposure to radiation. Whether 
the original concept of compensation as due only for “occupationally 
caused” injuries will be adequate to deal with these problems,** or 
whether these problems will require the creation of state funds out of 
which indemnity for all radiation injuries are made, whether or not as 
part of a comprehensive social insurance program covering occupational 
and non-occupational losses,®° remains to be seen. Meanwhile the 1957 
legislature accepted the Illinois Atomic Power Commission’s recommenda- 
tion that changes in the compensation system to adapt it to atomic energy 
work problems be the subject of further and continuing study during the 
next two years. It continued the life of the Commission with a renewed 
appropriation.*¢ 

Out of a study of the adaptability of the compensation and diseases 
statutes to these new problems may come also a re-examination of the 
statutes and a willingness to redesign them so that, as more useable docu- 
ments, they can better serve their original purposes as well as meet modern 
needs, 


84 See 1 Larson, WorRKMEN’s CoMPENSATION Law 23-24 (1956), for a discussion of 
the origins of compensation as based on “causation” notions rather than “consciously 
enlightened social policy.” 

85 See Riesenfeld, Forty Years of American Workmen’s Compensation, 35 MINN. 
L. Rev. 525 (1951). 
86S.B. 650, 70th Ill. Gen. Assembly (1957). 
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Notes 


EMPLOYEES’ REMEDIES SURVIVING 
THE WORKMEN’S COMPENSATION ACT 


A fundamental concept of workmen’s compensation is that the work- 
man’s “gamble of an occasional heavy verdict” shall be replaced by the 
“security of a modern system of insurance” to compensate the injuries and 
deaths inevitable in industrial employment.! This statutory compromise 
almost always works to the workman’s advantage, but if injured under 
circumstances which create a clear liability under the rules of the common 
law, he finds that he has exchanged the potential generosity of a sympathetic 
jury for the cold formulae of the statute. The question is, how may he get 
from the Industrial Commission to the courthouse? 

Under the Illinois Act,? the workman’s common-law remedies * against 
his employer are considerably more restricted than those he may have 
against third persons. These two situations will be discussed separately. 


REMEDIES AGAINST THE EMPLOYER 


If the defendant employer is not within the provisions of the act,* or 
the workman is not covered by it,5 the act has no application to the case 
at all and, of course, does not affect the workman’s remedies. For the same 
reason, the common-law remedy is not barred where the injury did not 
arise out of and in the course of employment.® All of these cases raise 
questions as to the limits of the act’s coverage, and it is not the purpose of 
this Note to consider them. 


1 The phrases are from Justice Frankfurter’s opinion in Urie v. Thompson, 337 U.S. 
163, 196, 69 Sup. Ct. 1018, 1038 (1949). 

2Txt. Rev. Srat. c. 48, §§ 138.1—.28 (1955). Only situations governed solely by 
the Illinois act are considered in this Note. 

3 The term “common-law remedies” is used in this Note to designate all remedies 
outside of the Workmen’s Compensation Act, including those based on statutory pro- 
visions. 

*Certain employers are automatically subjected to the act by section 3. Under 
section 2, others may elect to come under it. 

5For example, if the employer elects to come under the act the workman may 
refuse to accept its terms by filing notice within a limited period (section 2(c)). Also, 
section 1(b) (2) recognizes that the workman may be excluded from the Illinois act by 
federal laws relating to liability of employers, which are generally applicable where 
the employment relates to transportation in interstate commerce. Similarly, the work- 
man may not be in an employment relationship with the defendant who is an employer 
under the act. See Kijowski v. Times Publishing Corp., 372 Ill. 311, 23 N.E.2d 703 
(1939); cf. Nordland v. Poor Sisters of St. Francis, 4 Ill. App. 2d 48, 123 N.E.2d 121 (1st 
Dist. 1954). 

6 Wicks v. Cuneo-Henneberry Co., 319 Ill. 344, 150 N.E. 276 (1925); Eimer v. 
Miller, 255 Ill. App. 465 (1st Dist. 1930). See also cases cited in note 34 infra. 
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Where the workman and his employer are covered by the act and the 
injury arises out of and in the course of employment, it is generally true 
that the only remedy against the employer is under the act. Section 5(a) 
provides, in part: 


“No common law or statutory right to recover damages for injury 
or death sustained by any employee while engaged in the line of his 
duty as such employee, other than the compensation herein provided, 
shall be available to any employee who is covered by the provisions of 
this Act, to any one wholly or partially dependent upon him, the legal 
representatives of his estate, or any one otherwise entitled to recover 
damages for such injury.” 7 


The recognized and possible exceptions to the exclusiveness of this remedy 
are the subject of the four topics of this section. 


Where the Workman is an Illegally Employed Minor 


If the injured workman is an illegally employed minor, section 5(a) 
provides that he or his personal representative may pursue any common- 
law or statutory remedy if, within six months after the time of injury or 
death, a rejection of benefits under the act is filed with the Commission. 
The most recent case on this subject is convincing authority that the six- 
month period will run against the minor even if no guardian has been 
appointed.® 

The employer’s liability for injuries arising out of and in the course 
of the illegal employment need not be based on negligence, but follows 
from the violation of the Child Labor Law.® Accordingly, the rules of 
contributory negligence, assumption of risk, and injury by a fellow servant 
do not apply.?° Further evincing the strictness with which liability is 
imposed in this situation are decisions allowing recovery where the plaintiff 
has intentionally misstated his age,’ or was injured while doing work other 
than that which he was directed to do.}? It also appears that rules of absolute 
liability will be applied in favor of a personal representative suing for 
wrongful death, and that the contributory negligence of the beneficiary 
of the action may be no defense.1® 


TIxy. Rev. Srat. c. 48, § 138.5(a) (1955). To the same effect, section 11 provides 
that where the act applies, “The compensation herein provided . . . shall be the measure 
of the responsibilities of any employer. . . .” 

8 Cadwell v. Nat'l Tea Co., 343 Ill. App. 206, 98 N.E.2d 516 (1st Dist. 1951), leave 
to appeal denied, 346 Ill. App. xiv. 

9Itt. Rev. Stat. c. 48, § 31.1—.22 (1955); Gill v. Boston Store of Chicago, 337 III. 
70, 168 N.E. 895 (1929); Hylak v. Marcal, Inc., 335 Ill. App. 48, 80 N.E.2d 411 (1st Dist. 
1948). 

10 American Car Co. v. Armentraut, 214 Ill. 509, 73 N.E. 766 (1905). 

11 Cases cited in note 9 supra. 

12 Strafford v. Republic Iron Co., 238 Ill. 371, 87 N.E. 358 (1909). 
13 Rost v. Noble & Co., 316 Ill. 357, 147 N.E. 258 (1925). 
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Where the Remedy is Asserted by Another Person in His Own Right 


The apparent effect of section 5(a), quoted above, is to bar any right 
of recovery against the employer which flows out of the compensable injury, 
regardless of by whom the claim is asserted. 

However, similarly broad language in the Longshoreman’s and Harbor 
Workers’ Compensation Act 1* was held in Hitaffer v. Argonne Co.'® to 
bar only the remedy of the workman or one suing in his right, but not the 
action of his wife for loss of consortium. There were two principal in- 
gredients of the reasoning: (1) the plaintiff's action was based on the 
breach of a separate and independent duty owed to her, though it arose 
from the same acts that gave rise to the workman’s right; (2) the compen- 
sation statute did not purport to compensate the plaintiff for the breach 
of this duty and was therefore not intended to affect her rights. 

Whether these ingredients are present in a particular case is primarily 
a problem of family law and beyond the scope of this Note. However, it 
is clear in Illinois that in case of a nonfatal injury to a wife or child, the 
husband or parent ordinarily has a cause of action against the tortfeasor for 
both medical expenses and the loss of services and society.1® Such an action 
is probably viewed as based upon an independent rather than a derivative 
right, in that it might not be subject to defenses which would be available 
in a suit by the injured person.!” Finally, except in cases where the husband 
or father was actually dependent upon the earnings of a fatally injured 
workman, the Illinois act does not purport to compensate him for the in- 
vasion of his rights.18 

The wording of sections §(a) and 11 of the Illinois act would, prima 
facie, seem to bar even the independent action for loss of services and 


1444 Stat. 1426 (1927), 33 U.S.C. § 905 (1952). 

15 183 F.2d 811 (D.C. Cir. 1950), cert. denied, 340 U.S. 852, 71 Sup. Ct. 80 (1950). 

16 Barbour v. Great Atlantic and Pac. Tea Co., 143 F. Supp. 506 (E.D. Ill. 1956); 
Stephens v. Weigel, 336 Ill. App. 36, 82 N.E.2d 697 (2d Dist. 1948). Recovery is limited 
to damages accrued before death. Nixon v. Ludlam, 50 Ill. App. 273 (1st Dist. 1893). 

The wife of an injured person has no action for loss of consortium in Illinois. 
Seymour v. Union News Co., 217 F.2d 168 (7th Cir. 1954); Patelski v. Snyder, 179 Ill. 
App. 24 (1st Dist. 1913). A wife may sue the tortfeasor for medical and burial expenses 
because the injury causes her to become liable for these items under the “family expense 
statute.” Int. Rev. Stat. c. 68, § 15 (1955); Thompson v. City of Bushnell, 346 Ill. App. 
352, 105 N.E.2d 311 (3d Dist. 1952). However, the Illinois act does compensate for 
medical expenses, and the wife of a fatally injured workman has a right of recovery 
under the act which may be said to compensate her expenses for burial. 

17 This question is not wholly free from doubt. See Seymour v. Union News Co., 
supra note 16; which discusses most of the relevant cases and suggests that the spouse 
or parent’s action is not subject to affirmative defenses which would be available against 
the injured person. 

18]t is true that medical expenses must be paid by the employer, but the inde- 
pendent right of action is based upon the loss of society and services as well as upon any 
specific items of expense. The husband or father receives no award under the act, and 
his loss does not increase the amount of compensation payable. 
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society. However, the Illinois court could choose to avoid the language by 
the reasoning of the Hitaffer decision. The “injury” for which recovery 
outside the act is prohibited could simply be construed as referring to in- 
vasions of the workman’s right, but not to the breach of an independent 
duty owed to third parties. Some courts of other states have accepted 
this reasoning, while others have declined to do so.?° 


Where the Act Does Not Purport to Fully Compensate 
the Workman’s Injury 


Although the workman and his employer are under the act and the 
injury arises out of and in the course of employment, the act may provide 
compensation for one part of the injury but not some associated injury 
(such as pain and suffering or certain types of disfigurement) which would 
be a proper basis for additional damages at common law. Also, the work- 
man may be injured and the act provide no compensation whatever. The 
question here considered is what effect the act should have on the common- 
law remedy for these uncompensated injuries. 

The three basic benefits provided by the act in cases on nonfatal acci- 
dental injury are: 


(1) “medical services” or apparatus necessary to cure or relieve from 
the effects of the injury (section 8(a)); 

(2) “periodic payments” during convalescence, the size of payments 
and maximum total varying with earnings and the number of de- 
pendents (section 8(b)); and 

(3) a “permanent injury award” if the injury is of a type within four 
statutory categories, generally limited to those likely to impair earning 
ability (sections 8(c)-(f)). 


In Moushon v. Nat'l Garages, Inc.,?1 the workman, rendered perma- 
nently impotent by internal injuries, had received both medical services 
and periodic payments during convalescence. Although the court assumed 
that no permanent injury award was available, it held that the common-law 


19 Several decisions suggest arguments both for and against allowing the inde- 
pendent action. O’Brien v. Chicago City Ry., 305 Ill. 244, 137 N.E. 214 (1922), indicates 
that the Workmen’s Compensation Act will generally be construed not to affect the 
rights or duties of persons who are not in the relationship of employer and employee. 
But cf. O’Brien v. Rautenbush, 10 Ill. 2d 167, 139 N.E.2d 222 (1956). Secondly, Grasse 
v. Dealer’s Transp. Co., 412 Ill. 179, 106 N.E.2d 124 (1952), suggests that the act’s effect 
on rights and duties of persons outside the employment relationship may be subject to 
constitutional objection. But cf. Keeran v. Peoria, B. & C. Traction Co., 277 Ill. 413, 
421, 115 N.E. 636, 639 (1917). Finally, compare the majority opinion and the constitu- 
tional argument of the dissent in Moushon v. Nat'l Garages, Inc., 9 Ill. 2d 407, 137 
N.E.2d 842 (1956), appeal dismissed, 905 U.S. 354, 77 Sup. Ct. 1294 (1957). 

20See Kaess, Exclusiveness of Remedy Provisions of Workmen’s Compensation 
Laws, 1952 Ins. L.J. 403; Powell, Wife’s Right of Action Under the Compensation Act 
for Loss of Consortium of Her Husband, 19 Ins. Counset J. 160 (1952). 


21 Supra note 19. 
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action was barred. The justices agreed that if the act should provide no 
benefits whatever, other remedies remain intact. They also agreed that if 
the act provides an award for permanent bodily injury, no other action 
may be maintained even though some particular element of damages—or 
associated injury—is not compensated. The majority went further, how- 
ever, and held that where medical services and periodic payments alone 
are provided, the common-law action is similarly barred—arguing that the 
operation of the exclusive remedy provision is predicated upon the work- 
man’s injury being “covered by the provisions of this Act,” and not upon 
his receiving compensation for his permanent injuries. The workman’s 
objection to a denial of due process and equal protection in depriving him 
of a remedy is disposed of summarily on the ground that there is a reasonable 
substitution of remedies in the exercise of the police power. 

The decision leaves little doubt on the Illinois law in this area. If the 
workman receives medical services alone, the reasoning of the majority 
would seem equally applicable,?? though in such a case the hardship would 
be greater and the constitutional objection stronger. Evidently, then, the 
incompleteness of the remedy under the act will be grounds for a common- 
law action only if the act provides no compensation whatever. Since 
medical services are provided in the case of every “accidental” injury, only 
an injury which is not accidental is excepted, and the great majority of these 
will be covered by the Occupational Diseases Act and subject to its exclusive 
liability provisions.?* 


Where the Injury is Intentionally Inflicted by the Employer 


In Kenney v. Mozin,?* the appellate court held that where the act 
barred the workman’s action against third parties it precluded common-law 
liability for their wilful and wanton acts as well as their negligence. The 
reasoning was simply that the act does not exclude such an action from 
its general prohibition. This would apply equally well to an action against 
an employer, although the exact point does not appear to have been raised 
in any case. 

A different result seems necessary where the injury is deliberately 


22Section 8(a) expressly provides that the furnishing of medical services “shall 
not be construed as the payment of compensation,” whereas periodic payments are 
clearly recognized as compensation. This suggests that a case where only medical 
expenses were available would be distinguishable from the Moushon case. However, 
that decision seems clearly to say that “coverage” of the injury bars other actions 
regardless of whether “compensation” is available. Also, the provision of section 8(a) 
was no doubt added (Ill. Laws 1925, at 382) to change the rule which treated the 
furnishing of medical services as a “payment of compensation” which would extend 
the time for filing an application under section 6. See Goodman Mfg. Co. v. Industrial 
Comm'n, 316 Ill. 394, 147 N.E. 394 (1925). 
23 Tut. Rev. Stat. c. 48, §§ 172.40, 172.46 (1955). 
% 323 Ill. App. 20, 54 N.E.2d 861 (1st Dist. 1944). 
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inflicted by the employer or others acting under his direction. The ex- 
clusive remedy provision of the act makes no distinction as to intentional 
wrongs, and a deliberate injury by the employer would be compensable 
if it arose out of and in the course of employment. Injuries intentionally 
caused by third persons are compensable within this limitation.”® 

However, in case of intentional injury other states allow the workman 
to elect either his compensation or common-law remedy,”* refusing to 
pervert the act to limit the employer’s liability. No Illinois court has con- 
sidered this problem, but a federal case 2” based on Illinois law suggests 
that the desired result may easily be reached by a rather cavalier denial 
that the risk arises out of the employment. 

Another type of case which fits loosely under this heading arose in 
Ivanhoe v. Buda Co.*8 Plaintiff there had suffered a compensable injury 
and his employer fraudulently induced him to take no action until the 
claim was barred. Of course, the act provided no defense to the deceit 
action for damages measured by the compensation lost. 


REMEDIES AGAINST PERSONS OTHER THAN 
THE EMPLOYER 


The Law Before 1953 


Before 1953, the rights of the workman against third persons who 
caused his injury were governed by two paragraphs of section 5(b),”® 
which divided third party tortfeasors into two classes. The first paragraph 
covered the situation where the third party was himself bound by the act 
and provided that the workman’s rights were transferred to his employer. 
The workman’s sole remedy was for compensation under the act, and the 
employer could seek recovery from the tortfeasor up to the amount of 
compensation he had been required to pay. It was held in Thornton v. 
Herman *° that the first paragraph included within “persons bound by this 
Act” not only employers but also all persons who were employees under 
the act and “bound” because the act controlled their remedies for injuries 
suffered by them. Accordingly, if the first paragraph of section 5(b) was 


25 Krawiec v. Industrial Comm’n, 372 Ill. 560, 25 N.E.2d 27 (1939); Taylor Coal Co. 
v. Industrial Comm’n, 301 Ill. 548, 134 N.E. 172 (1922). 

26 Horovitz, Assaults and Horseplay Under Workmen’s Compensation Laws, 41 
Inv. L. Rev. 311, 341 (1946). 

27 Barnes v. Chrysler Corp., 65 F. Supp. 806 (N.D. Ill. 1946); cf. Scott v. Industrial 
Comm’n, 374 Ill. 225, 29 N.E.2d 93 (1940). 

28 251 Ill. App. 192 (1st Dist. 1929). 

29 In. Rev. Stat. c. 48, § 138.5(b) (1955) (section 29 before 1951, but here referred 
to as section 5(b) regardless of date). 

30 380 Ill. 341, 43 N.E.2d 934 (1942) (employee of another enterprise). See also 
Biggs v. Farnsworth, 336 Ill. App. 417, 84 N.E.2d 330 (4th Dist. 1949) (fellow employee). 
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applicable, it deprived the workman of his common-law remedy against a 
fellow employee or the employee of another enterprise, as well as against 
the employer in another enterprise who had acted personally or through 
his servants. 

If the third party tortfeasor was a person not bound by the act,®! the 
second paragraph of section 5(b) provided that the workman retained his 
common-law remedy against the third party as well as the right to com- 
pensation under the act. He was not required to make an election, but 
could pursue both remedies.*2 However, if he did receive compensation 
from the employer, the employer was given, in effect, a lien on the re- 
covery from the third party to the extent of the compensation he had 
been required to pay. Also, if the workman did not bring suit within a 
certain time, the employer could do so for the benefit of both as a “statu- 
tory subrogee.” By transfer, lien, or “subrogation,” then, the section pro- 
vided the employer with a means of securing reimbursement from the tort- 
feasor of compensation he had been required to pay. The effect on the 
workman’s remedy varied according to the method provided. 

Of course, where the act was not applicable to the case at all, so that 
no compensation award would be available, the section had no effect what- 
ever on the workman’s remedy against third parties (just as section 5(a) 
does not affect his remedy against the employer in such a case). This 
would be true where the workman or his employer were not under the 
act,88 or where the injury did not arise out of and in the course of the 
workman’s employment.** Similarly, even though the act was applicable 
to the situation and the tortfeasor was a person bound by the act, the 
first paragraph did not apply to deprive the workman of his common-law 


81Some uncertainty as to what third persons were covered by the second para- 
graph [see Agar Packing & Provision Co. v. Becker, 301 Ill. App. 237, 22 N.E.2d 447 
(2d Dist. 1939)] has been eliminated by the 1953 amendment. 

32 Gones v. Fisher, 286 Ill. 606, 122 N.E. 95 (1919). 


83 McManaman v. Johns-Manville Corp., 400 Ill. 423, 81 N.E.2d 137 (1948) (work- 
man and employer in interstate commerce); Mueller v. Elm Park Hotel Co., 391 Ill. 391, 
63 N.E.2d 365 (1945) (employer’s enterprise not under act). 


84 Christian v. Chicago & I.M. Ry., 412 Ill. 171, 105 N.E.2d 741 (1952). The fact 
that the workman received compensation does not preclude him from asserting in a 
common-law action that the injury did not arise out of and in the course of employ- 
ment. The question is one of fact for the jury, and the defendant has the burden of 
proof. Victor v. Dehmlow, 405 Ill. 249, 90 N.E.2d 724 (1950); Walsh v. Central Cold 
Storage Co., 324 Ill. App. 402, 58 N.E.2d 325 (1st Dist. 1944). 

A special problem arose from the rule that additional injuries suffered in the 
course of treating a compensable injury arise out of and in the course of employment, 
so that the employer is liable to pay compensation for them. Lincoln Park Coal Co. v. 
Industrial Comm’n, 317 Ill. 302, 148 N.E. 79 (1925). Accordingly, the workman had 
a common-law action for malpractice against the doctor treating his compensable injury 
only if the doctor was not a person bound by the act. Compare Huntoon v. Pritchard, 
371 Ill. 36, 20 N.E.2d 53 (1939), with Hayes v. Marshall Field & Co., 351 Ill. App. 329, 
115 N.E.2d 99 (1st Dist. 1953), and Duvardo v. Moore, 343 Ill. App. 304, 98 N.E.2d 855 
(4th Dist. 1951). 





284 LAW FORUM [VoL. 1957 


remedy unless the third person caused the injury while acting in the con- 
duct of the enterprise which was covered by the act.%5 

A problem which arose before 1953, and which has considerable 
present significance, is whether the contributing negligence of the work- 
man’s employer or his fellow employee will bar the action of the workman 
against the third party tortfeasor. Both paragraphs of section 5(b) began 
with the words, “Where the injury or death for which compensation is 
payable was not proximately caused by the negligence of the employer or 
his employees. .. .” (Emphasis added.) It is clearly established that these 
words create a condition precedent to the employer’s reimbursement 
through either a lien on the workman’s recovery or an action against the 
third party as transferee or subrogee of the workman’s right.8® He cannot 
shift the cost of compensation unless he can show that there was no fault 
in his own enterprise. 

Literally read, this language in the second paragraph is equally effective 
to make the absence of such contributing fault a condition precedent to 
the workman’s recovery from the third party tortfeasor. In O’Brien v. 
Chicago City Ry.,37 the workman’s complaint did not allege that the injury 
was not proximately caused by his employer or fellow employees. The 
third party argued that the language of section 5(a) abolishes all common- 
law remedies of the workman against every person, that the only action 
available against a third party must therefore be founded on a right granted 
by section 5(b), and that this section required the absence of fault in the 
workman’s enterprise as a condition precedent to the right. The court 
rejected this argument. The basic reasoning was that the act was intended 
to affect only rights and duties between employer and employee, and had 
no reference to those of third parties except “incidentally.” From this 


35 Goldsmith v. Payne, 300 Ill. 119, 133 N.E. 52 (1921) (employer in another enter- 
prise liable for acts of his servant which were a part of interstate commerce); Anderson 
v. Meyer, 338 Ill. App. 414, 87 N.E.2d 787 (2d Dist. 1949) (employee in another enter- 
prise liable for acts not in the course of his employment); Cipperly v. Carmack, 258 III. 
App. 593 (2d Dist. 1930) (employer in another enterprise liable for acts outside the 
scope of his business). 

A similar distinction was raised in two cases, Kelly-Atkinson Constr. Co. v. Fore- 
man Bros. Banking Co., 218 Ill. App. 345 (1st Dist. 1920); and Klonowski v. Crescent 
Paper Box Mfg. Co., 217 Ill. App. 150 (1st Dist. 1920), which held that where the third 
party’s enterprise was under the act only by virtue of its automatic coverage of 
“hazardous” businesses, then the first paragraph of section 5(b) did not bar the work- 
man’s common-law remedy for acts connected with a non-hazardous branch of the 
third party’s business. This distinction rested on the doctrine that injuries of workmen 
in industries covered only as hazardous were not compensable unless they arose out of 
and in the course of the hazardous part of the enterprise. The latter doctrine was re- 
jected in Illinois Publishing Co. v. Industrial Comm’n, 299 Ill. 189, 132 N.E. 511 (1921), 
and the basis of the distinction thereby eliminated. 

36 O’Brien v. Chicago City Ry., 305 Ill. 244, 137 N.E. 214 (1922) (dictum); Manion 
v. Chicago R.I. & P.R.R., 2 Ill. App. 2d 191, 119 N.E.2d 498 (2d Dist. 1954) (dictum). 


$7 305 Ill. 244, 137 N.E. 214 (1922). 
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premise the court held first that section 5(a) has no application whatever 
to the workman’s remedies against persons other than his employer; and 
second, that the only purpose of section 5(b) was to give the non-negligent 
employer who was required to pay compensation a means of securing 
reimbursement from the third person who tortiously caused the injury. It 
was intended to have no effect upon the workman’s rights against third 
persons other than that required for the accomplishment of this purpose. 

Accordingly, it was held that if the workman’s cause of action against 
a third person was not transferred to the employer by the terms of the 
first paragraph of section 5(b), the right was neither granted nor affected 
by the Workmen’s Compensation Act, but was the same right which he 
had at common law, subject to the possible claim of his employer to share 
in the recovery. The court recognized that if the employer was chargeable 
with contributing negligence, he could not share in the proceeds of the 
workman’s action, and that to the extent of the compensation paid the 
workman would receive a double recovery; but this was said to be of no 
concern to the tortfeasor who was merely required to pay the full amount 
of the damages he caused. This philosophy as to the purpose and effect 
of section 5 was consistently adhered to until 1956 88 as is discussed in the 
following topic.%® 

The year 1952 marked the end of an era when the Illinois Supreme 
Court in Grasse v. Dealer’s Transp. Co. held the first paragraph of 
section 5(b) an unreasonable classification denying equal protection and 
due process to workmen mandatorily under the act. 


The Law Since 1953 


In 1953, the General Assembly responded to the Grasse decision by 
eliminating the first paragraph of section 5(b) and making the second 
applicable to all third party tortfeasors.44 The provision now reads: 


“Where the injury or death for which compensation is payable under 
this Act was not proximately caused by the negligence of the employer 
or his employees and was caused under circumstances creating a legal 
liability for damages on the part of such person other than the employer 
to pay damages, then legal proceedings may be taken against such 


38 F.g., F. K. Ketler Co. v. Industrial Comm’n, 392 Ill. 564, 65 N.E.2d 359 (1946); 
Wintersteen v. Nat'l] Cooperage & Woodenware Co., 361 Ill. 95, 197 N.E. 578 (1935). 
89 The O’Brien case was a ruling on demurrer, but two appellate cases have 
interpreted it to mean that the contributing negligence of the workman’s employer is 
not available to the third party tortfeasor as an affirmative defense, but only as evidence 
that his negligence was not the proximate cause of the injury. Johnson v. Turner, 319 
Ill. App. 265, 49 N.E.2d 297 (2d Dist. 1943); Moscarelli v. Sheldon, 247 Ill. App. 352 
(2d Dist. 1927). 
40 412 Ill. 179, 106 N.E.2d 124 (1952). 
“1 ll. Laws 68th Gen. Assembly 1953, at 668. 
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other person to recover damages notwithstanding such employer’s pay- 
ment of or liability to pay compensation under this act. . . .” * 


This amendment would seem to obviate many of the problems formerly 
faced by the workman who sought to enforce common-law liability against 
a third party tortfeasor. Since there is no transfer of his rights to the 
employer in any case, it is immaterial whether or not the tortfeasor is a 
person bound by the act and acting in the conduct of an enterprise under 
it. Also, there is no need for the workman to seek to avoid the transfer 
by showing that the act is not applicable to the case at all. 

Any seeming clarity of the law beyond that noted was considerably 
disrupted, however, by the recent decision in O’Brien v. Rautenbush.*® The 
court there held that the act barred the workman’s common-law remedy 
against a fellow employee where the injury arose out of and in the course 
of employment. Such a rule clearly existed before 1953, as mentioned above, 
on the ground that the fellow employee was a person bound by the act, 
and that the workman’s cause of action was transferred to his employer 
under the first paragraph of section 5(b) as it then existed.44 With the 
abolition of that paragraph, this reasoning was not available. However, the 
court reached the same result by reasoning that section §(a) abolishes all 
common-law remedies of the workman against every person, that the only 
action available against a third person is one “allowed under section 5(b),” 
and that this section requires as a “condition precedent” to the remedy 
that the injury “was not proximately caused by the negligence of his 
employer or his employees... .”*® Since the injury was caused by the 
negligence of one of the employees of the workman’s employer, the con- 
ditions of section 5(b) were not met. The basis of the reasoning is that 
these conditions clearly bar the employer’s right to be reimbursed out of 
a recovery from the tortious employee, and that the legislature intended 
the workman’s action to be subject to the same conditions so as to prevent 
a double recovery. 

It will be noted that the reasoning of the court is substantially identical 
to the arguments rejected in O’Brien v. Chicago City Ry., discussed above, 
and is a complete departure from the long-standing judicial philosophy as 
to the purpose and effect of section 5. 

The effect of the decision in O’Brien v. Rautenbush is twofold. First, 
it reduces the workman’s common-law remedies against his fellow employees 
to the same level as those he has against his employer. The discussion of - 
remedies against the employer is thus applicable to remedies against fellow 
employees. However, the reasoning followed by the court does not indi- 
cate that the workman’s common-law remedy against an employee of 





42 Try, Rev. Stat. c. 48, § 138.5(b) (1955). 

43 10 Ill. 2d 167, 139 N.E.2d 222 (1956). 

44 Cases cited note 30 supra. 

45Irr, Rev. Srat. c. 48, § 138.5(b) (1955). (Emphasis added.) 
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another enterprise is barred, and the opinion seems to disclaim any such 
suggestion. 

The second consequence of this decision is to overrule the concept 
that the workman’s rights against third parties are identical to those he 
had at common law, unfettered by any conditions precedent from the 
language of section 5(b). The results of this aspect of the case are more 
difficult to evaluate. The most obvious question raised is whether the 
workman must now plead and prove the lack of contributing fault on the 
part of his employer and fellow employees in his action against third 
parties. The new conception of his action as one granted by section 5(b) 
subject to conditions precedent therein recited seems to require such a 
holding, as would some language in the opinion. However, this construction 
would raise serious questions of due process and equal protection, since the 
added burden to the workman’s action bears no readily apparent relation 
to the purpose of the act. 

An entirely separate question in the area of third party liability remains 
unanswered at the present time. Subsection 3 of section 1(a)** (the act’s 
definition of “employer”) provides substantially that if anyone engaged in 
the construction business undertakes to do such work through contractors, 
he (the “principal”) shall be liable to pay compensation for injuries to 
the contractors’ employees as their “statutory employer,” unless the con- 
tractor has insured against or guaranteed his liability to pay compensation. 
The purpose of this provision is to ensure that there will be a financially 
responsible source of compensation for workmen in those hazardous busi- 
nesses replete with impecunious independent contractors.*? It should be 
noted that by definition the principal is engaged in a business which 
makes him automatically subject to the act. 

The question relevant here is, what are the remedies of a workman 
employed by the contractor who is injured due to the negligence of the 
principal? In the situation where the contractor has not assured his re- 
sponsibility, the principal is clearly liable for compensation, irrespective of 
negligence, as a “statutory employer.” It would seem equally clear in such 
a case that there is no common-law remedy against the principal. He is 
in the same position as any employer bound to pay compensation, and 
the statute refers to him in its definition of “employer.” * 

If the contractor has assured his responsibility, the principal is, of 
course, not liable for compensation. It also appears that he does not re- 
tain the character of an employer as to immunity from common-law 


46 Iii. Rev. Stat. c. 48, § 138.1(a) (3) (1955). 

47 Halpin v. Industrial Comm’n, 319 Ill. 130, 149 N.E. 764 (1925). 

48In Baker & Conrad v. Chicago Heights Constr. Co., 364 Ill. 386, 4 N.E.2d 953 
(1936), it was held that the “statutory employer” who had paid compensation was to 
be treated as any other employer for the purpose of section 5(b), so that the common- 
law remedy against a third party tortfeasor was transferred to him. The reasoning indi- 
cates that the “statutory employer” should receive the benefits of section 5(a) also. 
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liability, but becomes subject to the workman’s remedies as any third party 
would be. This result was reached *® under the provisions of the 1911 
statute 5° which were similar to those in the present act, and it is evident 
that the “statutory employer” provision does not define the principal 
generally as an employer of the contractor’s workmen in all cases. Also, 
before 1953, two cases ®! held that in such situations the negligent principal 
would be treated as any other third party in an action by the real em- 
ployer (the contractor) for reimbursement of compensation paid. 

An argument for the immunity of the principal in both situations 
could be based on the distinction that before 1953, the workman’s cause 
of action against the negligent principal was invariably one against a person 
bound by the act, as mentioned above, and under the first paragraph of 
section 5(b) it was transferred to the real employer (the contractor). 
Recovery by the contractor was limited to the amount of compensation 
he had paid. Since the abolition of the first paragraph of section 5(b), 
however, the workman retains his common-law remedy for full damages 
against third persons regardless of whether or not they are bound by the 
act. The result of this change is that if the principal does mot require his 
contractor to give assurance, his liability to injured workmen is limited to 
that provided by the act. On the other hand, if the principal does require 
his contractor to give assurance (the cost of which will presumably be 
paid by the principal as part of the contract price), he may be subject to 
common-law liability for his negligence. The argument is, then, that unless 
the principal is accorded an employer’s immunity from common-law lia- 
bility in both situations, there will be no particular incentive for the 
principal to require his contractors to assure their financial responsibility. 
It is likely to be less expensive for him to simply assume liability as a 
“statutory employer.” 

The answer is, why not? The purpose of the “statutory employer” 
provision is to give the injured workman a second source of compensation 
where the usual source—the real employer—is likely to be irresponsible. 
The act provides criminal penalties to induce compliance with insurance 
requirements.5* Also, if the contractor has insured and paid compensation 
for an injury caused by the principal’s negligence, his only source of 
reimbursement is by sharing in the cause of action of the workman. Re- 
imbursement would be impossible if the principal is immune to such an 
action. 

Haroitp F. TENNEY 


49 Houlihan v. Sulzberger & Sons Co., 282 Ill. 76, 118 N.E. 429 (1917). 

50 Tl]. Laws 47th Gen. Assembly 1911, at 315-326. 

51 Baker & Conrad v. Chicago Heights Constr. Co., supra note 48; Foglio v. 
Chicago, 229 Ill. App. 472 (1st Dist. 1933). 

52 Titi. Rev. Stat. c. 48, § 138.26 (1955). 








METHODS OF ESTABLISHING “JUST 
COMPENSATION” IN EMINENT DOMAIN 
PROCEEDINGS IN ILLINOIS: A 
SYMPOSIUM 


Eminent domain is the power of the sovereign or its delegates to 
condemn private property for public use, without the owner’s consent, on 
payment of “just compensation” ascertained according to law.' The Illi- 
nois constitution provides that “private property shall not be taken or 
damaged for public use without just compensation.” ? 

These provisions are fair and essential, but because no clear-cut stand- 
ards for determining just compensation have been provided by the legisla- 
ture, they have at times proved difficult to apply. In general terms, just 
compensation is a sum of money which will make the owner whole, so that 
he will financially be in the same position after the taking—not richer, not 
poorer.’ It is the purpose of this symposium to discuss the concepts of value 
and the rules of evidence applicable in establishing just compensation for 
(1) property actually taken, (2) property damaged but not taken, and (3) 
leasehold interests. 


I. VALUE OF PROPERTY ACTUALLY TAKEN 


In the majority of cases, the amount of just compensation is the market 
value * of the property condemned at the time of filing the petition for con- 
demnation.5 This market value is based on the highest and best use—present 


1Dep’t of Public Works v. Kirkendall, 415 Ill. 214, 112 N.E.2d 611 (1953). On 
the nature of the power of eminent domain, see 43 ILL. B.J. 206 (1954). 


2Ttt. Const. art. II, § 13. This constitutional provision is reinforced by the 
Eminent Domain Act, ILL. Rev. Stat. c. 47, § 1 (1872). 


3 Chicago v. Cunnea, 329 Ill. 288, 160 N.E. 559 (1928). 


*In Illinois, market value is interpreted as the fair cash market value. Occasionally, 
courts have referred to market value in variant terms. Chicago v. Farwell, 286 Ill. 415, 
121 N.E. 795 (1919) (market value); Reed v. Ohio & M. Ry., 126 Ill. 48, 17 N.E. 807 
(1888) (present market value); Ligare v. Chicago, M. & No. R.R., 166 Ill. 249, 46 N.E. 
803 (1897) (actual cash market value); Phillips v. Town of Scales Mound, 195 Ill. 353, 
63 N.E. 180 (1902) (fair cash market value). There is no reason to suppose that the 
courts are consciously adopting a different standard by using diverse verbal qualifica- 
tions to market value. In Conness v. Indiana, Ill. & Ia. R.R., 193 Ill. 464, 62 N.E. 211 
(1901), where the owner contended that the instructions were erroneous because “they 
stated the rule of value to be ‘market value’ or ‘cash market value’, when they should 
have stated ‘fair cash market value’,” the court said that these terms were synonymous. 
To the same effect see Brown v. Calumet River Ry., 125 Ill. 600, 18 N.E. 283 (1888) 
(actual cash market value and fair cash market value used interchangeably). 

5 The time of taking for purposes of valuation is the time of filing the petition 
and not the time of trial, regardless of whether the present market is temporarily de- 
pressed or inflated. East St. Louis Power Co. v. Cohen, 333 Ill. 218, 164 N.E. 182 (1928). 
The courts have justified this rule on the basis that the owner has the use of the prop- 
erty until actually taken; and, he can ensure himself of obtaining current market values 
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or future—to which the land is presently adapted.® Evidence of future uses 
is admissible only to the extent that the present value of the property is 
enhanced as a consequence of the reasonable buyer’s supposition of its 
present suitability to such prospective uses.7 The highest and best use is 
interpreted from a financial viewpoint, and is not limited to the highest and 
best use f:um the standpoint of the moralist.8 However, the use must be 
lawful.® Furthermore, the highest and best use excludes its value to the 
authority seeking to condemn it.1° The adaptability of the property taken 
to the condemner’s use is not generally admissible in determining fair cash 
market value.?! 


by a motion to dismiss the petition for want of prosecution. Sanitary Dist. v. Chapin, 
226 Ill. 499, 80 N.E. 1017 (1907). Nevertheless, this rule works a hardship in times of 
rapidly rising prices. See Chicago v. Farwell, supra note 4 (land values greatly 
appreciated between the filing date and the date of trial). Furthermore, a summary 
proceeding does not compensate the owner for any anticipated future increases in 
value which are near to realization, but not reflected in current market value. 


® East St. Louis Power Co. v. Cohen, supra note 5; Southwest Chicago Drainage 
Dist. v. McMahon, 329 Ill. 478, 160 N.E. 750 (1928). In Illinois, the courts have invariably 
adopted the “highest and best use” standard as opposed to the “all available uses” 
standard. Without comparing the merits of these two standards, it should be pointed 
out that (1) the “highest and best use” rule does not preclude the defendant from 
offering evidence that the property is adaptable to more than one use where the 
property is equally valuable under either of those uses, and (2) the “highest and best 
use” is not restricted to the same use for the whole tract. Forest Preserve Dist. v. 
Wallace, 299 Ill. 476, 132 N.E. 444 (1921). Furthermore, Illinois courts have on 
occasion used a variation of the “all available uses” standard. See, e.g., South Park 
Comm’rs v. Dunlevy, 91 Ill. 49, 57 (1878) (“The real question was what the property 
was actually worth for any and all purposes for which it might be used.” (Emphasis 
added.) ). 

T Illinois Power Co. v. Bedard, 343 Ill. 618, 175 N.E. 851 (1931); Crystal Lake Park 
Dist. v. Consumers Co., 313 Ill. 345, 164 N.E. 659 (1929). See South Park Comm’rs v. 
Ayer, 237 Ill. 211, 86 N.E. 704 (1908) where the court held that use as a switching 
terminal (which use was dependent on a switching privilege being granted by the 
city council) was too speculative, and that evidence on the likelihood of the privilege 
being granted was inadmissible. But see Forest Preserve Dist. v. Wike, 3 Ill. 2d 49, 119 
N.E.2d 734 (1954), where evidence on the likelihood of the city council’s granting 
frontage requirements for a filling station was admissible. 

8Freiberg v. South Side El. R.R., 211 Ill. 508, 77 N.E. 920 (1906) (saloon and 
dancehall). 

®Dep’t of Public Works v. Hubbard, 363 Ill. 99, 1 N.E.2d 383 (1936) (elements 
of value attributed to the unlawful height of hedges were inadmissible). But in Freiberg 
v. South Side El. R.R., supra note 8, where the owner was operating a saloon without 
the required license, the court said that evidence of any decrease or increase in market 
value from lack of license enforcement is admissible. 

10Dep’t of Public Works v. Watson, 346 Ill. 304, 178 N.E. 465 (1931). In Chamber 
of Commerce v. Boston, 217 U.S. 189, 195, 30 Sup. Cr. 459, 460 (1910), Justice Holmes 
said, “the question is what has the owner lost, not what has the taker gained.” If Illinois 
were to apply the “all available uses” test, perhaps the use to the condemner would be 
admissible. 

11 However, in Decatur Park Dist. v. Becker, 368 Ill. 442, 14 N.E.2d 490 (1931), 
the court states: “If, however, entirely apart from the fact that the property was 
taken for a particular use, it appears that it was exceptionally adapted and available for 
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The measure of just compensation has also been defined as that amount 
in cash for which the property would sell under ordinary circumstances, 
assuming a willing seller and buyer.!? This definition supplements the market 
value concept to ensure a value which represents the interplay of free market 
forces,18 

These principles provide the framework for valuation, but cannot be 
fully comprehended without examining their component factors. These 
factors are determined by the applicable rules of evidence, to which atten- 
tion will now be directed. 


Profits and Going-Concern Value 


In general, profits of a business conducted on the land are inadmissible 
and do not determine the value of land because they represent the effort 
and ability of management.!* Such evidence may be admissible to establish 
a highest and best use.1® Similarly, market value cannot be established by 
estimated profits of a future business for which the land is adapted.'® 

The going-concern value,!? based on an estimated value of the owner’s 
established and successful business and potential earning power from that 
business, is not admissible.® However, the court has indicated that going- 
concern value would be admissible if the condemner were taking the busi- 
ness itself.1° 


Sales Price of Other Property 


Evidence of voluntary sales of other land is admissible as evidence of 
the value of the land taken, but the party offering the proof must first show 


such use, and the necessity for such use was so imminent as to add something to the 
present value before the taking in the minds of possible buyers, that element may be 
considered in determining the fair cash market value.” See also Illinois Power Co. v. 
Bedard, supra note 7; Oak Park v. Hulbert, 307 Ill. 270, 138 N.E. 678 (1923). 

12 Chicago v. Cunnea, 329 Ill. 288, 160 N.E. 559 (1928). 

18 The “willing-buyer, willing-seller” phraseology is designed to exclude evidence 
of forced-sale prices as representing fair market prices. Illinois, Ia. & Minn. Ry. v. 
Easterbrook, 211 Ill. 624, 71 N.E. 1116 (1904). See Chicago v. Cunnea, supra note 12, 
where the court held that evidence of the owner’s inconvenience and unwillingness to 
sell was inadmissible. 

14 DeBuol v. Freeport & Mississippi River Ry., 111 Ill. 499 (1884). 

15 Sanitary Dist. v. Pittsburgh, Ft. W. & Chi. Ry., 216 Ill. 575, 75 N.E. 248 (1905). 
See Forest Preserve Dist. v. Hahn, 341 Ill. 599, 173 N.E. 763 (1930) (profits are admissible 
if the property taken is so designed for a special use that its market value cannot be 
ascertained in any other way). 

16 Illinois Power Co. v. Bedard, 343 Ill. 618, 175 N.E. 851 (1931). But see Sanitary 
Dist. v. Loughran, 160 Ill. 362, 43 N.E. 359 (1896) (value based partly on a consideration 
of profits). 

17 Courts frequently refer to the going-concern value as “efficiency value” or good 
will. 

18 Chicago v. Farwell, 286 Ill. 415, 121 N.E. 795 (1919). 
18 [bid. (dictum). 
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that the lands so sold were similar in locality and character to the land 
taken.” There is no positive rule fixing the necessary degree of similarity. 
Each case must rest on its own peculiar facts.?? 

Once the initial requirement of similarity has been sustained, it must be 
shown that the sale was voluntary and effected under similar market con- 
ditions, for cash.*8 It is not competent to prove what the condemner has 
paid for other property purchased for use in the same enterprise.2* However, 
evidence of sales by or to the owner of the land condemned is admissible, 
if the jury is informed that the owner was a party to the prior sale.*® 

If there are minor differences, the owner can show facts which enable 
the jury to understand the differences between the property to be taken 
and that which has been sold.2° The sales prices of dissimilar land may be 
shown for the purpose of testing the knowledge and competency of wit- 
nesses, but this evidence is not sufficient to support a verdict.?7 It may, 
however, be valuable for its cumulative effect on the jury. 


20 Forest Preserve Dist. v. Collins, 348 Ill. 477, 181 N.E. 345 (1932); Forest Preserve 
Dist. v. Chilvers, 344 Ill. 573, 176 N.E. 720 (1931). 


21 Forest Preserve Dist. v. Barchard, 293 Ill. 556, 127 N.E. 878 (1920). 


22 Tt is important to note that each case rests on its own peculiar facts and is not 
authority for any general proposition. For property held to be similar, see Chicago v. 
Harbecke, 409 Ill. 425, 100 N.E.2d 616 (1951) (discrepancy in size); Forest Preserve 
Dist. v. Lehmann Estate, 388 Ill. 416, 58 N.E.2d 538 (1945) (location differences); Forest 
Preserve Dist. v. Draper, 387 Ill. 149, 56 N.E.2d 410 (1945) (frontage differences). For 
property held to be dissimilar, see Chicago North Shore & M. R.R. v. Chicago Title 
and Trust, 328 Ill. 610, 160 N.E. 226 (1928) (price of lots not material in determining 
value of an unsubdivided tract). On proximity, see Forest Preserve Dist. v. Caraher, 299 
Ill. 11, 132 N.E. 211 (1921) (mere proximity is not the test); Forest Preserve Dist. v. 
Kean, 298 Ill. 37, 131 N.E. 117 (1921) (evidence of sales of farm property within 3, 2, 
and % miles, admissible). 

23 An involuntary sale implies compulsion under a decree, execution, or something 
more than mere inability to keep up the charges. On voluntary and involuntary sales 
see Forest Preserve Dist. v. Eckhoff, 372 Ill. 391, 24 N.E.2d 52 (1939); Forest Preserve 
Dist. v. Falta, 377 Ill. 158, 36 N.E.2d 264 (1941) (liquidation sale); West Skokie Drainage 
Dist. v. Dawson, 243 Ill. 175, 90 N.E. 377 (1909) (mortgage foreclosure sale). On 
market conditions see Forest Preserve Dist. v. Kean, supra note 22 (sale seven years 
prior, admissible). But see Forest Preserve Dist. v. Collins, supra note 20 (intervening 
depression renders prior sales price inadmissible). 

24 Mauvaisterre Dist. v. Wabash Ry., 299 Ill. 299, 132 N.E. 559 (1921) (such a sale 
is in the nature of a compromise and for that reason not a fair measure of value). 

25 Forest Preserve Dist. v. Galt, 412 Ill. 500, 107 N.E.2d 682 (1952). This is a more 
liberal view permitting the facts to go to the weight and not to the admissibility of the 
evidence. 

26 Forest Preserve Dist. v. Barchard, supra note 21 (evidence of sales of other prop- 
erty purchased partly on time is admissible to assist the jury in arriving at a proper con- 
clusion on the cash value of the land taken); See Chicago & W. Ind. R.R. v. Heidenreich, 
254 Ill. 231, 98 N.E. 567 (1912). 

27 Forest Preserve Dist. v. Chilvers, 344 Ill. 573, 176 N.E. 720 (1931); Chicago & 
St. L. Ry. v. Mines, 221 Ill. 448, 77 N.E. 898 (1906); Chicago & St. L. Ry. v. Kline, 220 
Ill. 334, 77 N.E. 229 (1906). 
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Offers to buy or sell similar property are excluded on a best evidence 
principle.”8 


Sales Price of the Same Property 


Admissibility here depends on whether the prior sales price reflects the 
true current market value of the land. Thus, the party offering evidence of 
prior sales must initially show that the sales were both recent and voluntary.”® 

An option to purchase for cash may be admissible as evidence of the 
current market value of the property.8® The court must be satisfied that 
the offeror acted in good faith and was able to pay in cash,*! and that the 
option price considered all of the characteristics of the condemned Jand.*? 
Offers to sell by the owner, when introduced on the owner’s behalf, are 
inadmissible because there is no guarantee of trustworthiness. However, 
they are admissible against the owner when introduced by the condemning 
agency.*8 


Capitalizing Net Annual Rental Values of the Property 


Although profits from a business are not admissible, the rental value of 
the land taken is admissible to establish the value of the premises.34 The 
rental income admissible is the annual rent received less annual operating 
expenditures.*> The courts have held that it is not improper to estimate the 
value of the property by capitalizing the net annual rent.3* However, this 
estimate is not to be considered as the sole factor in determining fair market 
value, “because if property were not rented at all and were producing no 


28 Sherlock v. Chicago, B. & Q. R.R., 130 Ill. 403, 22 N.E. 844 (1889). 

29 Sanitary Dist. v. Corneau, 257 Ill. 93, 100 N.E. 517 (1913). 

30 Chicago v. Lehmann, 262 Ill. 468, 104 N.E. 829 (1914) (offers admissible in the 
absence of any sales of similar property). 

31Dep’t of Public Works v. Lambert, 411 Ill. 183, 103 N.E.2d 356 (1952). 

32 Crystal Lake Park Dist. v. Consumers Co., 313 Ill. 395, 145 N.E. 215 (1924). 

88 Springer v. Chicago, 135 Ill. 552, 26 N.E. 514 (1891). On the converse situation, 
see Waukegan v. Stanczak, 6 Ill. 2d 594, 129 N.E.2d 751 (1955), where the court held 
the condemner’s offer inadmissible even as an admission against interest. 

34. West Chicago Park Comm’rs v. Boal, 232 Ill. 248, 83 N.E. 824 (1908). The 
differential treatment accorded to profits as opposed to rental values is necessary because 
the court does not award compensation for good management. Profits are excluded 
since they are determined by the quality of management, whereas rental values are 
admissible because they do not depend on the quality of management. 

35 Chicago v. Witt, 289 Ill. 520, 124 N.E. 638 (1919) (repairs, maintenance, taxes, 
and insurance); Dep’t of Public Works v. Pellini, 7 Ill. 2d 367, 131 N.E.2d 55 (1955) 
(insurance, management, exterior maintenance, general repairs, furniture replacement, 
garbage collection, supplies, vacancies, bad debts, and custodian expenses were allowable 
deductions). The current rental value governs property already under a lease, but the 
rental value of property not under a lease, can be ascertained by evidence of rentals 
from similar property located in the neighborhood. See Chicago v. Lord, 276 Ill. 544, 
115 N.E. 8 (1917). 

36 Jd. (5%). But see Dep’t of Public Works v. Pellini, supra note 35 (10%); 
Chicago v. Schmidt, 294 Ill. 163, 128 N.E. 823 (1920). 
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income then it might be condemned and taken for public purposes without 
compensation.” 37 


Summation of Rents to be Received Under the Full Term 
of the Lease 


As an alternative, the market value of condemned property under a 
long-term lease may be determined by the summation of all rents (as dis- 
counted) to be received during the full term of the lease.8° The difficult 
problem is to ascertain the length of the full term in view of possible de- 
faults, terminations, or renewals. Before evidence of value based on this 
method is admissible, it must be shown that the lease was made in good 
faith to a responsible party who is able and willing to pay and occupy the 
premises for the full term of the lease.*® Also, if the lease provides for can- 
cellation upon the happening of contingencies other than condemnation, 
such possibility will be considered in determining the length of the full 
term.*° Furthermore, for this computation, the full term is not extended by 
options to renew.*! 


Cost or Replacement Value of Improvements 


The courts have applied the general rule that land taken must be valued 
as a whole, and if there are buildings, they are to be included in the value 
of the land.*? Thus, improvements cannot be valued independently of the 
land, since they may not enhance the market value of the property as a 
whole to the amount of their cost or replacement value.* 


Assessed Valuations 


Courts have generally taken the position that assessed valuations are 
inadmissible as evidence of market value.** By way of contrast, the Local 
Improvement Act provides for a preliminary determination of compensation 


877d. at 164, 128 N.E. at 824. See Dep’t of Public Works v. Diggins, 374 Ill. 11, 
27 N.E.2d 826 (1940). 

38 Chicago v. Lord, supra note 35. Regardless of the length of the term of the 
lease, summation value will never exceed capitalization value, because the sum total 
rents is reduced by the discount rate which is equal to the capitalization rate. 

89 bid. (Contingency of default was not to be inferred despite the fact that lessee’s 
buildings on the premises were not of sufficient value to be full security for the rent). 

40 Chicago v. Lord, supra note 35 (dictum). 

41 bid. 

42 Dep’t of Public Works v. Hubbard, 363 III. 99, 1 N.E.2d 383 (1936). Evidence of 
the cost of moving improvements is admissible as the owner is not required to move 
his improvements. Dep’t of Public Works v. McBride, 338 Ill. 347, 170 N.E. 295 (1930). 

48 Chicago v. Callender, 396 Ill. 371, 71 N.E.2d 643 (1947). The cost of improve- 
ments on real estate is not a true test of its value in the market. See Forest Preserve 
Dist. v. Chilvers, 344 Ill. 573, 176 N.E. 720 (1931) (poor judgment in the investment). 

#4 County of Mercer v. Wolff, 237 Ill. 74, 86 N.E. 708 (1908); Lewis v. Englewood 
El. R.R., 223 Ill. 223, 79 N.E. 44 (1906). 
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and benefits by a court-appointed commissioner.*® In the event of a subse- 
quent trial the commissioner’s report is prima facie evidence of the amount 
of just compensation.** But subsequent cases have interpreted the statute 
so as to minimize the weight given the commissioner’s report.*? 


View of the Premises by the Jury 


It is generally understood that a jury view of the premises is in the 
nature of evidence and may be considered with other evidence in reaching 
a verdict.*® But, the jury may not ignore the other evidence and fix com- 
pensation solely on the basis of their view.*® It is only where the evidence 
is conflicting that the jury may draw conclusions from their view—and the 
award must be within the range of testimony.®® A view of the premises is 
not an absolute right. It is an abuse of discretion to permit a view where 
changes have occurred that render it of no assistance to the jury because 
conditions at the time of the trial do not accurately reflect the value of the 
property at the time of the petition.®! 


Other Evidence 


It is not clear whether valuations in tax returns are admissible in evi- 
dence as a criterion of value.5? Evidence of forcible entry by the condemner 
is inflammatory and irrelevant." 

The fair cash market value is not always the legal standard of com- 
pensation, because at times the property is of such a nature or applied to 
such a special use that it has no general market.** It is difficult to ascertain 
when the courts will recognize a situation so exceptional that the the prop- 
erty has no market and that a special measure of compensation is required.®5 
Absence of a general market is a characteristic particularly true with respect 


45 Ini. Rev. Stat. c. 24, § 84 (1872). 

46 Jd. at § 84-10. 

47 Oak Park v. Hulbert, 307 Ill. 270, 138 N.E. 678 (1923); Rockford v. Mower, 259 
Ill. 604, 102 N.E. 1032 (1913). 

48 Itt. Rev. Stat. c. 47, § 9 (1872); Forest Preserve Dist. v. Dearlove, 337 Ill. 555, 
169 N.E. 753 (1930). 

49 Chicago v. Koff, 341 Ill. 520, 173 N.E. 666 (1930). 

50Comm’rs of Deland Spec. Drainage Dist. v. Warner, 348 Ill. 376, 181 N.E. 304 

1932). 

’ South Park Comm’rs v. Ayer, 237 Ill. 211, 86 N.E. 704 (1908). 


52 Sanitary Dist. v. Pittsburgh, Ft. W. & Chi. Ry., 216 Ill. 575, 75 N.E. 248 (1905) 
(no opinion on admissibility). 

58] aFayette, B. & Miss. R.R. v. Winslow, 66 Ill. 219 (1872). 

54 “Jo market value” means no market value in a legal sense. Chicago v. Farwell, 
286 Ill. 415, 121 N.E. 795 (1919) (soap factory not a special use). 

55 Sanitary Dist. v. Pittsburgh, Ft. W. & Chi. Ry., supra note 52 (property not 
actually traded in has no market value). 
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to properties such as schools, churches, and clubhouses.5® As to such prop- 
erty, any available evidence of value is permissible.’ This includes evidence 
as to the volume of business transacted, the capacity of the property for that 
particular use, and its productiveness and capabilities for yielding profits to 
the owner.58 

Karu K. Hoacanp, Jr. 


II. DAMAGE TO PROPERTY NOT TAKEN 


When the state authorizes the taking of private property for a public 
use, it frequently happens that damage is inflicted upon lands which adjoin 
the appropriated site. If, for example, the condemned lands are severed 
from a larger tract, the remaining portion may be depreciated in value be- 
cause of its reduced size or irregular shape.? Remaining lands may be addi- 
tionally depreciated in value as a consequence of the use to which the 
condemner intends to put the part which has been taken.? Where an owner 


56 Chicago v. Farwell, supra note 54. 

57 Tbid. 

58 Sanitary Dist. v. Pittsburgh, Ft. W. & Chi. Ry., supra note 52. 

1For the sake of convenience and uniformity, damages to lands not taken have been 
separated in this article into three categories according to the manner in which they arise. 
(1) Severance damages arise because of an appropriation of some part of a tract of land; 
(2) consequential damages are occasioned by the use to which the condemner puts the 
lands which have been taken; and (3) incidental damages, while they require that the 
owner sustain some additional expense, do not of themselves affect the market value of 
the premises. A perusal of the cases makes it apparent that the courts are not consistent 
in their terminology, for “consequential” and “incidental” are frequently used inter- 
changeably. Furthermore, the phrase “consequential damages” is frequently used to 
designate any damage to abutting property from whatever cause, while all damages to 
property remaining after a severance are regarded as originating from the severance. 
See OrceLt, ON VALUATION UNDER EMINENT Domaltn, at 120-121 n. 1 (1936). 

2 Chicago v. Callender, 396 Ill. 371, 71 N.E.2d 643 (1947) (where part of a building 
is taken, owner may recover for damage to the residue); Illinois Iowa Power Co. v. 
Rhein, 369 Ill. 584, 17 N.E.2d 582 (1938) (where small areas of land were taken in the 
midst of a farm for the erection of towers, inconvenience in working around towers 
was proper element of damage); Dep’t of Pub. Works v. Hubbard, 363 Ill. 99, 1 
N.E.2d 383 (1936) (additional fence necessitated by public improvement); Dep’t of 
Pub. Works v. McBride, 338 Ill. 347, 170 N.E. 295 (1930) (effect of change of road 
upon the buildings, access, and similar items); Illinois Power and Light Corp. v. Barnett, 
338 Ill. 499, 170 N.E. 717 (1930) (inconvenience in farming and shrinkage in acreage) ; 
Chicago, P. & St. L. Ry. v. Nix, 137 Ill. 141, 27 N.E. 81 (1891) (similar); Chicago, P. 
& St. L. Ry. v. Greiney, 137 Ill. 628, 25 N.E. 798 (1890) (land cut off from water, 
pastures, or improvements). 

3Tllinois Iowa Power Co. v. Rhein, supra note 2 (weeds and insects around base 
of towers, and resulting threat to crops). 

Dep’t of Pub. Works v. Hubbard, supra note 2 (specific evidence of danger to 
livestock, or inconvenience in herding them across highway); Chicago, P. & M. RR. v. 
Atterbury, 156 Ill. 281, 40 N.E. 826 (1895) (discharge of cinders, ashes and smoke). 
But cf. Illinois Cent. R.R. v. Roskemmer, 264 Ill. 103, 105 N.E. 695 (1914) (while noise, 
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has had no part of his property actually severed and appropriated, he may 
nonetheless complain of consequential damages if his property abuts upon a 
public improvement which by its nature tends to lessen or preclude the 
suitability of his land for its present use or for certain other uses to which 
it might otherwise be adapted.* In the two former cases, where there has 
been an actual taking of property, the condemning authority is required to 
initiate proceedings in eminent domain for the purpose of determining the 
amount of compensation that must be made for the lands appropriated.® 
In these proceedings the property owner, as defendant, must assert his claim 
for all damages to remaining portions of his land by filing a cross-petition 
for the alleged loss.® If, on the other hand, there has been no appropriation 
of any part of his premises, the owner who claims damage to property be- 
cause of its proximity to an offending public work is compelled to initiate 
an action for damages at law, for in this case condemnation proceedings are 
not appropriate.” 


smoke, vibration, or danger of fire may be proper elements, danger to animals or 
persons crossing the railroad are too speculative to be considered). The difference 
between this and the Hubbard case above is explainable upon the ground that in the 
Hubbard case, evidence more clearly related these increased dangers to depreciation in 
the market value of the land. 

Chicago Southern Ry. v. Nolin, 221 Ill. 367, 77 N.E. 435 (1906) (depreciation in 
value attributable to increased risk of fire). But cf. Conness v. Indiana, I. & I. R.R., 193 
Ill. 464, 62 N.E. 221 (1901) (risk from fire held too speculative where no buildings 
near enough to tracks to be destroyed). 

4 Horn v. Chicago, 403 Ill. 549, 87 N.E.2d 642 (1949), cert. denied, 338 U.S. 940, 70 
Sup. Ct. 429 (1950) (destruction or disturbance of easements of light and air, and of 
accessibility); Kane v. Chicago, 392 Ill. 172, 64 N.E.2d 506 (1946); Cuneo v. Chicago, 
379 Ill. 488, 41 N.E.2d 473 (1942) (damages to building caused by removal of lateral 
support); Chicago, P. & St. L. Ry. v. Leah, 152 Ill. 249, 38 N.E. 556 (1894) (noise and 
disturbance arising from passing trains); Euwema v. McKay Engineering & Constr. Co., 
316 Ill. App. 650, 45 N.E.2d 555 (1st Dist. 1942) (cracked foundations and walls from 
construction of sewer). 

5Iti. Rev. Strat. c. 47, § 2 (1955). If the condemning authority should neglect to 
initiate proceedings, the property owner may petition for mandamus requiring it to do 
so. When the proceedings ultimately obtain, the property owner may file his cross- 
petition for damages. Petition against a department head is not a “suit against the State,” 
for the state is presumed to fulfill its duties. People ex rel. First Nat’l Bank v. Kingery, 
369 Ill. 289, 16 N.E.2d 761 (1938). 

If he elects, the property owner may bring an ordinary action at law for damages 
after the improvement has been completed. In this event, direct appeal cannot be taken 
to the supreme court for no question involving eminent domain is presented. Grunewald 
v. Chicago, 371 Ill. 528, 21 N.E.2d 739 (1939). 

6 Itt. Rev. Stat. c. 47, § 11 (1955), Illinois Power & Light Corp. v. Talbott, 321 Tl. 
538, 152 N.E. 486 (1926). 

7™Horn v. Chicago, supra note 4. The court said that where the damages are en- 
tirely consequential and inflicted upon land of an abutting owner, the complainant is not 
entitled to have the damages ascertained under the Eminent Domain Act but is remitted 
to his action at law. He is thereby deprived of no constitutional right. The court also 
held the action at law could be barred by the statute of limitations. See also County of 
Mercer v. Wolff, 237 Ill. 74, 86 N.E. 708 (1908). 





298 LAW FORUM [Vor. 1957 


Constitutional Provisions 


At common law, in the absence of a constitutional provision, there could 
be no recovery for injuries to lands not taken unless the owner could establish 
that the injury arose from negligence, or unless he could prove the existence 
of a nuisance.® The constitution of 1848, while it modified the common law 
to the limited extent of allowing compensation for property actually taken, 
did not expressly provide relief for injuries to property that was not taken.® 
It appears from the cases, however, that for a considerable time thereafter, 
no agreement obtained among the courts as to what amounted to an actual 
taking.° The confusion which prevailed seems to have stemmed from 
attempts to extend the phrase “property actually taken” to include a few of 
the numerous cases in which unconscionable hardship would be imposed by 
adherence to a formalized definition of a “taking.” 14 In any event, by the 
time of the constitution of 1870, the practice had evolved to include within 
a “taking” all those losses which arose because of an appropriation, and all 
damages to lands not taken which resulted from the physical disturbance of 
such premises.4? Accordingly, any damage inflicted upon the remaining 
lands by the act of severing a part of the tract was clearly recoverable, since 
in every such case the residue is physically disturbed. Consequential dam- 
ages arising from the use made of the appropriated site were also recoverable 
if they were occasioned by some physical disturbance whereby the owner 
was substantially deprived of the beneficial use of his premises. An abutting 
owner, none of whose property was appropriated, could similarly recover 
for such consequential damages where he could show a physical invasion of 
his property.15 Where there was no physical disturbance, neither owner 
could recover no matter how substantial the depreciation imposed upon the 
value of the land.1* 

The hardships which obtained under this status of the law provoked the 
framers of the constitution of 1870 to inaugurate the present provision that 
“private property shall not be taken or damaged for public use without just 
compensation. ...” 15 The courts of Illinois consistently regard the addition 


8 See Rigney v. Chicago, 102 Ill. 64 (1881). 

® Tix. Const. art. XIII, § 11 (1848). 

10 In Rigney v. Chicago, supra note 8, the court noted that no general rule had yet 
been laid down which harmonized the cases construing the meaning of the constitutional 
provision. It noted that in some states, an actual appropriation was required, while in 
others any direct physical injury, such as overflowing the land, was sufficient if it sub- 
stantially deprived the owner of his use and enjoyment. In every Illinois case, an actual 
physical injury to private property was imperative. 

11 [bid. 

12 [bid.; Otis Elevator Co. v. Chicago, 263 Ill. 419, 105 N.E. 338 (1914). 

18 Nevins v. Peoria, 41 Ill. 502 (1866) (overflowing). 

14 See, e.g., Rigney v. Chicago, 102 Ill. 64 (1881). 

15 Tri, Const. art. II, § 13. (Emphasis added.) See also Illinois Power & Light Corp. 
v. Talbott, 321 Ill. 538, 152 N.E. 486 (1926). 
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of the words “or damaged” as an expression of deliberate purpose to change 
the substantive law of the state in order to allow relief in cases where it 
had formerly been denied.!® 

The significance of this substantive change is better understood by a 
clarification of the various senses in which the term “property” may be used. 
In its primary legal sense, the term is used to designate the right of user and 
disposition or dominion which one may exercise to the exclusion of all 
others over a particular object.17 The term is popularly construed, however, 
to designate the res over which the right of user and dominion may be 
exercised.!8 It was in this latter sense that the constitution of 1848 provided 
relief for the taking of property !®°—a fact which accounts for the rule that 
an actual physical invasion or an appropriation of some part of the res was 
in every case required. The present constitution, however, has been con- 
strued to embrace within the meaning of property the notions of both the 
tangible res and the intangible rights of user and dominion.”° Since, there- 
fore, “property” may be damaged when a right of user or enjoyment is 
restricted, it is now possible for an owner to recover for consequential 
damages to his land without there being any actual invasion of the res.” 
If, for example, a right of access is extinguished by the construction of a 


16 Rigney v. Chicago, supra note 14; Metropolitan W.S. El. R.R. v. Goll, 100 Ill. 
App. 323 (1st Dist. 1902). 


17 Ibid. 
18 Ibid. 
19 Ibid. 


20 [bid. See also Horn v. Chicago, 403 Ill. 549, 87 N.E.2d 642 (1949), cert. denied, 
338 U.S. 940, 70 Sup. Cr. 429 (1950), and cases cited in note 3 supra. 

21 Kane v. Chicago, 392 Ill. 172, 64 N.E.2d 506 (1946); Illinois Power & Light Corp. 
v. Talbott, 321 Ill. 538, 152 N.E. 486 (1926). In considering what additional classes of 
cases the framers of the present constitution intended to provide for, Rigney v. Chicago, 
102 Ill. 64 (1881), made it clear that their purpose was not to reach every possible injury 
that might be occasioned by a public improvement. To warrent recovery there had to 
be interference with a right. As an illustration of damnum absque injuria, the court 
asserted that the constitution provided no remedy for depreciation in the value of 
neighboring property from the construction of a jail or police station. Relying upon 
this observation, Schuler v. Wilson, 322 Ill. 503, 153 N.E. 737 (1926), set forth the rule 
that the use of adjacent property for a school playground, even though causing deprecia- 
tion in the value of neighboring property, does not justify an action for damages 
in the absence of an interference with a right. In Frazer v. Chicago, 186 Ill. 480, 
57 N.E. 1055 (1900), it was held that maintenance of a smallpox hospital across the 
street from the plaintiff’s land did not necessitate compensation for depreciation in the 
value of property where the hospital was rightfully located and properly conducted. 
The reasoning of this case advanced the theory that every citizen holds his property 
subject to the police power of the state, and though laws and regulations of this character 
may disturb the enjoyment of the individual’s rights, they are not unconstitutional. 
Hence, this last case introduces the concept of a disturbance in the enjoyment of a 
right, and yet allows no recovery where the element of police power is presented. 
Similarly, the police power justifies damage to private property without compensation 
where necessary to abate a nuisance. 
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public building, the abutting owner may recover at law without proof of a 
physical invasion of his premises.?? 


Measure of Damages 


Since neither the constitution nor the legislature have provided a cri- 
terion for determining the amount of compensation to be awarded for dam- 
ages to land not taken, that task has fallen to the courts. The award thus 
allowed measures the difference between the market value of the premises 
immediately preceding the damage and the market value of those premises 
immediately thereafter.** Since depreciation in market value by interfer- 
ence with a right is made both the test and the measure of damages, such 
incidental damages as may arise from a temporary loss of business during 
construction,?* or from interference with sentimental attachments,2° are 


22 See, e.g., Horn v. Chicago, supra note 20. 


*8 Kane v. Chicago, supra note 21; Metropolitan W'S. El. Ry. v. Stickney, 150 IIL. 
362 (1894). In Illinois Power & Light Corp. v. Parks, 322 Ill. 313, 153 N.E. 483 (1926), it 
was said that “market value” means the highest price which property will bring at the 
time of filing the petition, for the best use to which, in its present condition, it may be 
applied. 

24In Nauyoks v. Illinois, 11 Ill. Ct. Cl. 542 (1941), it was said that inconvenience to 
or loss of business on abutting property during the progress of constructing a public im- 
provement, does not constitute damage to property within the meaning of the consti- 
tution. See also Chicago Flour Co. v. Chicago, 243 Ill. 268, 90 N.E. 674 (1910); Spur 
Distributing Co. v. Illinois, 13 Ill. Cr. Cl. 94 (1943). For definition of what is “temporary” 
or “permanent,” see Edward v. Illinois, 10 Ill. Ct. Cl. 671 (1939). 

In Chicago v. Callender, 396 Ill. 371, 71 N.E.2d 643 (1947), however, where the same 
elements of damage were claimed in the case of property remaining after severance, 
they were allowed without citation of authority. The earlier case of Chicago v. Koff, 
341 Ill. 520, 173 N.E. 666 (1930), also allowed recovery for these claims of damage to 
remaining property, relying in part upon Metropolitan W.S. El. R.R. v. Siegel, 161 Ill. 
638, 44 N.E. 276 (1896), which was commented upon in Braun v. Metropolitan W.S. 
El. R.R., 166 Ill. 434, 46 N.E. 974 (1896). The latter case said that the effect of the 
holding in the Siegel case is that in exceptional cases, the cost of removal from the 
premises, interruptions in business, and the like, may properly be considered in estimating 
the fair cash value to the owner, and that the allowance of such items in that case was 
sustained solely on the ground that the petitioner had conceded that they might properly 
be considered. 

The apparent conflict in these cases could be resolved, perhaps, by distinguishing 
between the instance where the claimant is merely an abutting owner, as in the Nauyoks 
case, and the instance, as in the Callender case, where he is the owner of lands some part 
of which have been taken. The reason for making such a distinction, however, is not 
apparent since the recognized measure of compensation in Illinois runs to the question 
of depreciation in market value and not value to the owner. It would seem that the 
rule of Chicago v. Callender must be regarded as an exception to the thesis that inci- 
dental damages are not recoverable. 

25 Illinois Power and Light Corp. v. Barnett, 338 Ill. 499, 170 N.E. 717 (1930); Rigney 
v. Chicago, 102 Ill. 64 (1881); Metropolitan WS. El. R.R. v. Goll, 100 Ill. App. 323 (1st 
Dist. 1902). Also included as improper elements in the Barnett case were considera- 
tions of unsightliness of towers and the future possibility of damage from falling wires or 
towers, fire or lightning, teams or tractors colliding with towers, or stock being caught 
in towers. See also Illinois Power Co. v. Wieland, 324 Ill. 411, 155 N.E. 272 (1927); 
Illinois Power and Light Corp. v. Lummis, 323 Ill. 625, 154 N.E. 421 (1926); Illinois 
Power Corp. v. Peterson, 322 Ill. 342, 153 N.E. 577 (1926). 
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generally not regarded as falling within the constitutional provision allowing 
damages for injuries to land not taken. They do not in any way affect the 
market value of the property itself, but rather require only that the owner 
sustain or incur some expense or hardship that he would not otherwise be 
required to endure. Where consequential or severance damages are attribu- 
table to merely possible or probable incidents which may arise in the remote 
and distant future, they are similarly disallowed because they do not affect 
the market value.?* Hence, where a farmer sought damages on account of 
the possibility that agents of a public utility might later break his fences and 
trample his crops in repairing a power line erected on his farm, the court 
denied relief, saying that the damage was too remote and speculative to be 
capable of present computation and measurement.?? 

While the constitution directs complete indemnification for the actual 
appropriation of property, without any offsetting of the increments which 
the public improvement may contribute to the value of remaining lands,?* 
it is settled that such benefits must be offset against damages to determine 
the award for injuries to land not taken.2® The extent to which a new 
benefit accruing from the public work fails fully to restore the previous 
market value will determine the measure of the award; and in no event will 
that compensation ever exceed the full value of the land with its im- 
provements.*° 

Since the law takes cognizance of only pecuniary loss capable of meas- 
urement and computation, it is required as well that the benefits which may 
be balanced against such loss must be confined to those which are equally 
substantial. Thus, not every increment in value is worthy of consideration, 


26 Tllinois Power and Light Corp. v. Barnett, supra note 25. See also Dep’t of Pub. 
Works v. Hubbard, 363 Ill. 99, 1 N.E.2d 383 (1936) (passing of automobiles and coming 
of undesirable persons to property owner’s home not proper element in condemnation 
for highway); Illinois Power & Light Corp. v. Cooper, 322 Ill. 11, 152 N.E. 491 (1926); 
City of Winchester v. Ring, 312 Ill. 544, 144 N.E. 333 (1924) (elements of personal 
discomfort and annoyance from cemetery not properly considered); Conness v. Indiana, 
I. & I. Ry., 193 Ill. 464, 62 N.E. 221 (1901) (damages from fire too speculative where 
no buildings close to railroad); McReynolds v. Burlington & O. Ry., 106 Ill. 152 (1883) 
(where a farm was divided by a railway, danger to owner’s family in crossing road 
not considered). 

27 [llinois Power & Light Corp. v. Talbott, 321 Ill. 538, 152 N.E. 486 (1926). 

28 Kane v. Chicago, 392 Ill. 172, 64 N.E.2d 506 (1946). 

29 I[bid.; Metropolitan W.S. El. Ry. v. Stickney, 150 Ill. 362 (1894). 

30 Chicago v. Lord, 276 Ill. 571, 115 N.E. 397 (1917). This question frequently 
arises where only part of a building is taken. If the remaining part is rendered worth- 
less, the owner is entitled to the value of the whole building. Chicago v. Koff, 341 Ill. 
520, 173 N.E. 666 (1930). But where the jury determines that part of building not taken 
may be rehabilitated according to some feasible and economical plan shown by evidence, 
so as to reduce damages to less than if such portion were regarded as valueless, the 
cost of such rehabilitation, less value recovered by such reconstruction, should be 
allowed as damages to portion of property not taken. Chicago v. Callender, 396 Ill. 
371, 71 N.E.2d 643 (1947). 

31 Metropolitan W.S. El. Ry. v. Stickney, 150 Ill. 362 (1894). 
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but only those which arise from special benefits which confer an additional 
value over and above the benefits which are diffused upon the community 
at large. In Metropolitan W.S. El. Ry. v. Stickney,®? for example, it was 
said that if property is enhanced in value by reason of its proximity to an 
elevated railway, then despite the fact that neighboring property might be 
similarly enhanced, such lands would be specially benefited within the pur- 
pose of the law if the enhancement were different from the intangible 
benefits accruing to the community at large. On the other hand, if the 
public improvement, because of its peculiar location, should increase the 
worth of every other property within the vicinity without increasing 
the value of the complainant’s, he has sustained no compensable damage, 
for there is no actual pecuniary loss where the property will sell for as 
much after the improvement as it would prior thereto. The law does 
not concede that a property owner has a right to an increase in the value 
of his land. 

The entire damages, past, present, and future, must be assessed at one 
time in whatever form of action they are claimed;** and in every case, the 
burden of proof rests upon the party who asserts them.®® In assuming this 
burden, the claimant is well advised that his witnesses will not be allowed 
to testify to the amount of depreciation without enumerating those elements 
of damage which they have taken into consideration in arriving at that 
figure.8* This rule precludes the possibility that the jury’s award might be 
based upon considerations which the Illinois courts regard as beyond the 
meaning and purpose of the constitution.37 


H. Epwarp KEer¢, Jr. 


Ill. VALUATION OF LEASEHOLD INTERESTS 


In Illinois it is firmly established that a lessee has the same constitutional 
right to just compensation when his leasehold is taken or damaged as does 
the owner of a fee.! This right is clearly recognized in the Illinois eminent 
domain statute, which has recently been construed to require that the owner 


82 [bid. 

88 bid. 

34 Metropolitan W.S. El. R.R. v. Goll, 100 Ill. App. 323 (1st Dist. 1902). 

35 Kane v. Chicago, 392 Ill. 172, 64 N.E.2d 506 (1946); Illinois Iowa Power Co. v. 
Rhein, 369 Ill. 584, 17 N.E.2d 583 (1938); Illinois Power & Light Corp. v. Talbott, 321 
Ill. 538, 152 N.E. 486 (1926). 

36 Fast St. Louis Light & Power Co. v. Cohen, 333 Ill. 218, 164 N.E. 182 (1928). 

87 Tllinois Power and Light Corp. v. Barnett, 338 Ill. 499, 170 N.E. 717 (1930). 

1 Itt. Const. art. II, § 13; Dep’t of Pub. Works v. Bohne, 415 Ill. 253, 113 N.E.2d 
319 (1953). 
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of a recorded leasehold must be joined as a defendant in order to be bound 
by the condemnation proceeding.? 

Many of the evidentiary * and damage‘ factors encountered in valua- 
tion of a leasehold estate are identical to those presented where the owner 
holds an unencumbered fee. However, where estates of both lessor and 
lessee are involved, or in the rare cases 5 where only the leasehold interest is 
condemned, there is the additional problem of apportioning the total award 
between landlord and tenant, or of valuing the leasehold independent of the 
reversion.® This discussion is primarily concerned with the measure of com- 
pensation and the elements of damage involved in computing the award to 
the lessee.?, The most controversial question, and that most important with 
respect to compensating the lessee, concerns the legal effect of the condem- 
nation proceeding on the lease relationship, especially as regards the rental 
obligation, option to renew, and disposition of improvements made by the 
lessee.6 The answer to this question is largely dependent upon the nature 
and extent of the taking, which varies with the facts of each case.® There 
are three factual situations which must be treated separately. The first arises 
where the entire interests of both lessor and lessee are taken. The second 
concerns partial condemnation, and the third pertains to injury without a 
physical taking of the property itself. Since the problem of incidental dam- 
ages exists in each of the above areas,!° and since Illinois’ position on this 
subject is somewhat unclear, this matter will also be given separate con- 
sideration. 


2Iix. Rev. Srat. c. 47, §§ 2, 11 (1955); Illinois Power Co. v. Miller, 11 Ill. App. 2d 
296, 137 N.E.2d 78 (3d Dist. 1956). 

8 As regards problems of evidence (see Part I of symposium, supra p. 289), no 
distinction was noted in the cases regardless of whether a leasehold or reversionary 
interest was involved. This is borne out by 3 GricsBy, ILtiNo1s REAL Property §§ 1554- 
1574 (1948); OrceL, VALUATION UNDER EMINENT Domain §§ 134-197 (1936); Righeimer, 
What Every Lawyer Should Know About the Law of Eminent Domain, 43 Iv. B.J. 
206 (1954). 

4“(T]he owner of a leasehold interest . . . [has] no greater right to recover such 
[consequential or incidental] damages than the owner of the fee. . . .” Metropolitan 
WSS. El. R.R. v. Siegel, 161 Ill. 638, 647, 44 N.E. 276, 280 (1896). OrceL, op. cit. supra 
note 3, § 124, states that the methods of valuing the fee are also employed in determining 
the compensation for the leasehold. The division of ownership does not change the 
nature of the damage. See Bodman, The Effect of Condemnation upon Lease Relation- 
ships, 44 IL. B.J. 835, 838 (1956). 

5 E.g., Leonard v. Autocar Sales & Service Co., 392 Ill. 182, 64 N.E.2d 477 (1945). 

6Irr. Rev. Stat. c. 47, §§ 13, 14 (1955), clearly indicates that the award is to be 
distributed according to the rights of the parties, but the statute does not provide a 
formula for computing or distributing the award. 

1 [bid. 

8 This paper assumes that the lease does not contain a condemnation clause which, 
if present, may govern the rights of lessor and lessee. See Bodman, supra note 4; Garrett, 
Lease Provisions against Special Contingencies, 1952 U. Inu. L. Forum 395, 407-413. 


® Garrett, supra note 8, at 408. 


10 Although recovery for such damages is normally disallowed, Righeimer, supra 
note 3, at 207, it is often claimed without regard to the nature of the taking. 
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Total Condemnation 


Where the entire estates of both landlord and tenant are condemned, 
the lease relationship is abrogated and the tenant’s obligation to pay rent 
ceases. When less than the entire premises are condemned, the same result 
is generally reached, if the property not taken is damaged to such an extent 
that it is no longer susceptible to useful occupation under the lease.!? In 
either event, the initial award is based on the fair market value of the land.'8 
This amount is computed without regard to the divided interests in the prop- 
erty, since the compensation for taking the individual estates of the lessor and 
lessee may not exceed the value of the whole.!4 The award is said to stand 
in place of the property, including all interests therein." 

Once the award is computed, the jury may in the same proceeding 
apportion it between the owner and tenant, if either so requests.!® If the 
award is not so apportioned, the total amount will be paid to the county 
treasurer.17 Ordinarily, the court which heard the condemnation proceed- 
ings will then determine the relative rights of the claimants to the fund.!8 

Regardless of when the apportionment occurs, the measure of compen- 
sation to which the lessee is entitled is the fair market value of the leasehold.?® 
This is ordinarily equal to the price at which the lessee’s interest could have 
been sold on the day the petition for condemnation was filed, less the rent 
which he had contracted to pay for the unexpired portion of his term.?° 
The lessee is entitled to nothing if the reserved rental equals or exceeds the 
amount for which his interest could be sold. In computing the length of 


11 See note 5 supra; Corrigan v. Chicago, 144 Ill. 537, 33 N.E. 746 (1893). 

12 Corrigan v. Chicago, supra note 11; Yellow Cab Co. v. Howard, 243 Ill. App. 263 
(1st Dist. 1927). 

18Dep’t of Pub. Works v. Bohne, 415 Ill. 253, 113 N.E.2d (1953). Although the 
lessee is entitled to the fair market value of the premises based on their condition at 
the time the condemnation petition is filed, the court in Schreiber v. Chicago & E. R.R., 
115 Ill. 340 (1885), denied the tenant compensation where he had been allowed to occupy 
the property after filing of the petition and until the normal expiration of his term. 

14 Lambert v. Giffin, 257 Ill. 152, 100 N.E. 496 (1912); Chicago, B. & Q. RR. v. 
Reisch, 247 Ill. 350, 93 N.E. 383 (1910); Chicago W.D. Ry. v. Metropolitan W.S. El. 
R.R., 152 Ill. 519, 38 N.E. 736 (1894); Commercial Delivery Serv. v. Medema, 7 Ill. 
App. 2d 419, 129 N.E.2d 579 (1st Dist. 1955). 

15 Yellow Cab Co. v. Howard, supra note 12. 

16 Chicago & N.W. Ry. v. Miller, 251 Ill. 58, 95 N.E. 1027 (1911); Chicago & N.W. 
Ry. v. Chicago Mechanics’ Institute, 239 Ill. 197, 87 N.E. 933 (1909); Commercial 
Delivery Serv. v. Medema, supra note 14. 

17 Commercial Delivery Serv. v. Medema, supra note 14. 

18 Trp. Rev. Stat. c. 47, § 14 (1955). 

19 Corrigan v. Chicago, 144 Ill. 537, 33 N.E. 746 (1893); Commercial Delivery Serv. 
v. Medema, supra note 14; see note 15 supra; Note, 39 Iu. L. Rev. 420 (1945). 

20Righeimer, What Every Lawyer Should Know about the Law of Eminent 
Domain, 43 Itv. B.J. 206, 207 (1954); Note, 39 Int. L. Rev. 420 (1945). 

21 Corrigan v. Chicago, 144 Ill. 537, 33 N.E. 746 (1893); Booker v. Venice & C. R.R., 
101 Ill. 333 (1882); Bodman, The Effect of Condemnation upon Lease Relationships, 
44 Int. B.J. 835, 837 (1956). 
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the unexpired term, an option to renew has been held to extend the term 
for such additional period.2? All improvements which partake of the nature 
of realty and which remain attached to it are also considered in the con- 
demnation award even though, as between the parties to the lease, they have 
been designated personalty.2? The condemner cannot compel their removal 
SO as to escape payment of compensation for them.”* Of course, if the lessee 
does elect to remove the improvements in exercise of a right under the lease, 
they may not be included either as a separate element of damage or as 
having contributed to the fair market value of his leasehold.2> As against 
the owner of the reversion, the tenant’s compensation will be increased be- 
cause of improvements made by him, at least to the extent that they enhance 
the present market value of the leasehold, even though such improvement 
would have reverted to the lessor on termination of the lease.2* This is so 
because the lessee was entitled to their continued use for the unexpired por- 
tion of his term. Furthermore, if the lease permitted him to remove the 
improvements, his award will include their present total value undiminished 
by their estimated value on normal termination of the lease.?? 

In summary, the rule appears to be that where there is a total con- 
demnation, the lessee is awarded the fair market value of his leasehold, as 
enhanced by either the total or “use” value of improvements made by him, 
less the rental obligation for the unexpired portion of the term.”8 


Partial Condemnation 


Within the broad area of partial condemnation, certain fundamental 
distinctions have been made by the courts which are helpful in understand- 
ing the valuation problem. The legal significance of these distinctions ap- 
pears to be as follows: 


(a) If part of the premises are taken without rendering the remainder 
useless for the purposes contemplated by the lease, the tenant’s liability for 
payment of the rent continues unabated.?® 


22Dep’t of Pub. Works v. Bohne, 415 Ill. 253, 113 N.E.2d 319 (1953). See, how- 
ever, Part I of symposium, at p. 294 supra, n.41, where the option was disregarded in 
computing the lessor’s award. 

23 Commercial Delivery Serv. v. Medema, 7 Ill. App. 2d 419, 129 N.E.2d 579 (1st 
Dist. 1955); Horgan, Leasehold Valuation under Eminent Domain, 5 Hastincs L.J. 34 
(1953), and authorities cited therein. 

24 Ibid. 

% Ibid. 

26 Dep’t of Pub. Works v. Bohne, supra note 22; Corrigan v. Chicago, 144 Ill. 537, 
33 N.E. 746 (1893). 

27 Ibid. (by implication); Garrett, Lease Provisions against Special Contingencies, 
1952 U. In. L. Forum 395, 410. 

28 The actual computation of the lessee’s award is detailed in Yellow Cab Co. v. 
Howard, 243 Ill. App. 263, 279 (1st Dist. 1927). Orcet, VaLuaTion UNpEeR EMINENT 
Domain § 124 (1936), says that most courts would probably approve this method of 
valuing the leasehold. Horgan, supra note 23, at 37, also favors this method. 

29 Stubbings v. Evanston, 136 Ill. 37, 26 N.E. 577 (1891); Chicago v. Garrity, 7 Ill. 
App. 474 (1st. Dist. 1880). 
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(b) Where the entire premises are condemned for less than the un- 
expired portion of the term without taking the lessor’s reversion, the tenant 
remains liable for the full rent. This is true even though the condemner 
reserves the right to extend his possession beyond the lessee’s term.®° In a 
recent case, the court refused to decide whether or not the tenant’s liability 
for payment of the rent would be terminated should the condemner actually 
appropriate the balance of the term.*! But later in the same opinion the 
court stated that “the rule seems to be well settled that in order for a tenant 
to be excused from the payment of rent because of the condemnation of 
the demised premises, it is essential that the estate of the landlord be ex- 
tinguished by the condemnation proceedings.” *? 

The foregoing analysis clearly indicates that the lessee will ordinarily 
be held liable for payment of the entire rent prescribed by the lease in any 
case where the condemnation is considered partial. It is equally clear, how- 
ever, that his award will then include not only the fair market value of 
that part of his leasehold which is taken, but also an amount sufficient to 
meet his continued rental obligation on that portion of the premises con- 
demned.** In addition, he is entitled to compensation for the consequential 
damages which may have been inflicted on the residue of his leasehold, sub- 
ject to any special offsetting benefit which may accrue to it, as a result of 
the improvement made by the condemner.** These consequential damages 
are allowed on the theory that the market value of the leasehold property 
not taken (as distinguished from the business enterprise) is depreciated due 
to the contemplated public improvement on the property condemned.*® 
Hence, any damage capable of measurement may be considered in this cate- 
gory which would be reflected in the price that a prospective purchaser 
would be willing to pay for the lessee’s remaining interest.8* This auto- 


3°Leonard v. Autocar Sales & Serv. Co., 392 Ill. 182, 64 N.E.2d 477 (1945), citing 
United States v. General Motors Corp., 323 U.S. 373, 65 Sup. Ct. 357 (1945). See Note, 
39 Inv. L. Rev. 420 (1945). 

$1 Leonard v. Autocar Sales & Serv. Co., supra note 30, at 190, 64 N.E.2d at 481. 

$82 ]d, at 194-195, 64 N.E.2d at 483. For comments on this case, see Note, 40 It. 
L. Rev. 558 (1946); 34 Inu. B.J. 402 (1946). 

83See note 29 supra; Horgan, Leasehold Valuation under Eminent Domain, 5 
Hastines L.J. 34, 48 (1953). This rule has been criticized because it relegates the land- 
lord to reliance on the tenant’s credit for continued payment of the rent, whereas 
under the lease, the land and improvements constituted security. But see Aldrich v. 
Ederer Co., 302 Ill. 391, 134 N.E. 276 (1922), where the lessee’s award was held by the 
court as security for the lessor. For a proposed solution of the problem, see Garrett, 
supra note 27, at 410-413. 

34 Peoria B. & C. Traction Co. v. Vance, 234 Ill. 36, 84 N.E. 607 (1908); Chicago 
W.D. Ry. Co. v. Metropolitan W.S. El. R.R., 152 Ill. 519, 38 N.E. 736 (1894); Hohman 
v. Chicago, 140 Ill. 222, 29 N.E. 671 (1892); OrcE, op. cit. supra note 28, §§ 46-64; 
Righeimer, What Every Lawyer Should Know About the Law of Eminent Domain, 
43 Int. B.J. 206, 207 (1954). 

35 OrcEL, op. cit. supra note 28, §§ 46-64. 
36 Jd. § 57. 
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matically excludes those damages which are so speculative or remote as to 
escape the eye of a reasonably prudent purchaser.®? 

In brief, where the condemnation is partial, the lessee’s award will ordi- 
narily include the fair market value of that which is taken plus a sum suffi- 
cient to meet his continued rental obligation on such part. Consequential 
damages to the residue are also considered to the extent that they are not 
offset by special benefits. 


Injury Without a Taking of the Tangible Property 


Once the right to compensation is established,®* the problems incident 
to the determination of the award are no different than those applicable to 
consequential damages which arise with respect to a partial taking, which 
has previously been discussed. 


Incidental Damages 


These damages are to be distinguished both from the loss sustained by 
the actual taking of property and from consequential damages which are 
reflected in a depreciated market value of remaining or neighboring realty.5® 
When it is remembered that the cardinal rule for measuring compensation 
is the fair market value of property condemned and the depreciation in 
market value of property not actually appropriated, it becomes obvious that 
damages, the effect of which is not measurable by reference to such market 
value, are not compensable.*® This rule is rooted in a constitutional pro- 
vision which guarantees just compensation for property taken or damaged.*! 
This has generally been interpreted to preclude recovery for inconvenience, 
sentimental attachment, and injuries to the business enterprise, such as finan- 
cial outlays incurred during removal, loss, and breakage of personal property, 
interruption of business and loss of profits, as well as increased rental pay- 
ments on new premises.*? 

Although in the usual situations, Illinois has consistently adhered to the 
foregoing propositions, there are several early cases which indicate that 


37 Metropolitan W.S. El. R.R. v. Siegel, 161 Ill. 638, 44 N.E. 276 (1896); Orcet, 
op. cit. supra note 28, § 58. 

88 See Part II of symposium, supra p. 296. 

89 The Illinois cases are inconsistent in classifying, labeling, and distinguishing the 
different types of damages for which compensation is granted or denied. This in- 
consistency tends to be confusing and makes difficult the formulation of basic rules of 
general applicability. The specific terms employed herein to identify the different types 
of damages (see Part II of symposium, at p. 296 supra, n.1) were adopted from Orcet, 
VALUATION UNDER EMINENT Domatn, at 120-121 n.1 (1936). 

40 ORGEL, Op. cit. supra note 39. 

41 Tit. Const. art. II, § 13. 

42 Horgan, Leasehold Valuation under Eminent Domain, 5 Hastines L.J. 34, 42-44 
(1953); Righeimer, supra note 34, at 207. 
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exceptions will be made where necessary to give just compensation.** For 
example, in Metropolitan W.S. El. R.R. v. Siegel,** it was stated that “this 
court has never held that the [market value] rule is without exception and 
that cases may not arise where a proper observance of the constitutional 
provision that private property shall not be taken or damaged for public use 
without just compensation, may not require the payment of damages actually 
sustained, other than those measured by the value of the property taken.” 
In a later case the same year, the court said that “whenever a consideration 
of matters of personal inconvenience to the owner, loss of profits, damage 
to personal property, and cost of removal is permissible, it must be when a 
sufficient foundation therefore has been laid, so that their consideration 
simply aids the jury and court in determining the fair cash value of the 
property in view of its present use.” * 

No recent cases involving leaseholds were discovered which refute, ex- 
plain, or reiterate the apparent “hardship” exception to the traditional policy 
of excluding incidental damages from the condemnation award.*7 


JosepH A. Morrissey 


48 Braun v. Metropolitan W.S. El. R.R., 166 Ill. 434, 46 N.E. 974 (1896); Metro- 
politan W.S. El. R.R. v. Siegel, 161 Ill. 638, 44 N.E. 276 (1896); Atchison, T. & S.F. R.R. 
v. Schneider, 127 Ill. 144, 20 N.E. 41 (1889); Chicago M. & St. P. R.R. v. Hock, 118 Ill. 
587, 9 N.E. 205 (1886). 

44 161 Ill. 638, 44 N.E. 276 (1896). 

45 Id. at 647, 44 N.E. at 280. 

46 Braun v. Metropolitan W.S. El. R.R., 166 Ill. 434, 438-439, 46 N.E. 974, 976 (1896) 
(Emphasis added). 

47 But see Part II of symposium, at p. 300 supra, n.24. 





































Comments 


AMBULANCE CHASING IN ILLINOIS: 
A SUCCESS STORY 


Of all the controversies which have raged over the extent of ethically 
permissible conduct on the part of the legal profession, the one most con- 
sistently before the scrutiny of both the profession and the public concerns 
the practice known as ambulance chasing. Two recent decisions require 
a re-appraisal of this subject in Illinois. 

The Canons of Professional Ethics prohibit the solicitation of personal 
injury claims.? Because “solicitation” is not defined, the scope of these 
Canons is left to the interpretation of the investigating committees of the 
Illinois and Chicago Bar Associations and the supreme court.’ Therefore, 
the Canons’ utility as guides to professional conduct are determined by 
the interpretation and enforcement of these bodies. Each decision in a 
disciplinary matter is an attempt to resolve two policy questions: Is this 
conduct of such a nature that it should be considered unethical? To what 
extent should the profession attempt to provide sanctions for conduct that 
goes beyond what is considered ethical? 

All methods of securing clients are obviously not unethical. Nor is 
the lawyer required to remain entirely passive in his attempts to get busi- 
ness. Many permissible practices might be included within a possible 
definition of solicitation, and a particular act may have different conse- 
quences in various situations. When a lawyer requests a friend, business 
acquaintance or former client to recommend him to a prospective client, 
this may be perfectly proper. There is no present danger of impropriety 
growing out of the attorney-client relationship. However, when the same 
request is made of a present client, the danger arises that he will feel 
obligated to be active on behalf of the attorney to assure promotion of 


1]n re Heirich, 10 Ill. 2d 357, 140 N.E.2d 825 (1957); In re Cohn, 10 Ill. 2d 186, 
139 N.E.2d 301 (1957). 

2“Te is unprofessional for a lawyer to . . . breed litigation by seeking out those 
with claims for personal injuries . . . in order to secure them as clients, or to employ 
agents or runners for like purposes, or to pay or reward, directly or indirectly, those 
who bring or influence the bringing of such cases to his office. . . .” Canon 28, Canons 
of Professional Ethics of the Illinois Bar Association. Canon 27 states that it is “un- 
professional to solicit professional employment through . . . touters or by personal 
communications or interviews not warranted by personal relations. . . .” 

3 By Illinois Supreme Court Rule 59, the Boards of Governors of the Illinois State 
and Chicago Bar Associations are appointed as Commissioners to investigate practices 
of attorneys “which tend to defeat the administration of justice or to bring the courts 
and the legal profession into disrepute. . . .” The report of the commissioners and the 
record, if requested by the attorney, are reviewed by the supreme court. The court acts 
on the basis of these documents and any other information which the parties submit. 
Inv. Rev. Stat. c. 110, § 101.59 (1955). 


*See In re Mitgang, 385 Ill. 311, 331, 52 N.E.2d 807, 816 (1944). 
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his own interests. When the attorney goes further and visits prospective 
clients,5 or hires another to find business for him,® it is more clearly within 
the area of practices against which the Canons are directed. In extreme 
cases, the method of solicitation can be so unfair that it amounts to a 
fraud on the client,” or duress.® 

Proponents of enforcement of the rule against solicitation of personal 
injury claims tend to stress the unfair practices to which a client may be 
exposed and the detrimental effects of such practices on society, the profes- 
sion, and the judicial system. The most extreme view is that to allow any 
solicitation whatsoever makes it easier for the unscrupulous attorney to 
avoid being disciplined for his activities or for those of his agent.® Appli- 
cation of this extreme view might well remove the lawyer from all social 
intercourse—perhaps even from the golf course. 

Even if all solicitation is not to be prohibited, it still must be recog- 
nized that many evils can arise from the practice. Solicitation is a highly 
competitive business in which the stakes are often high.1° Temptation to 
solicit is correspondingly great. Once the prohibition is removed, no 
adequate guidance can be provided to indicate the extent to which solicita- 
tion is permissible. Such practices expose the injured victim to high pressure 
salesmanship while he is still in the hospital or recuperating from the acci- 
dent and is in no condition to exercise sound judgment.!! Since the 
solicitor’s primary motive is to get the contract signed, there is little, if 
any, interest in limiting the victim’s expectations to a reasonable award. 
Pressure intended to secure a contract can be exerted in many ways. A 
soliciting attorney or agent will often overstate the amount of recovery 
which can reasonably be anticipated. Visions of riches are conjured before 


5 In re Veach, 1 Ill. 2d 264, 115 N.E.2d 257 (1953); In re Donaghy, 402 Ill. 120, 83 
N.E.2d 560 (1940); People ex rel. Chicago Bar Ass’n v. Berezniak, 292 Ill. 305, 127 N.E.2d 
36 (1920); People ex rel. Moses v. Goodrich, 79 Ill. 148 (1875). But see People ex rel. 
Chicago Bar Ass’n v. Edelson, 313 Ill. 601, 145 N.E. 246 (1924), where an attorney, who 
in good faith rounded up clients in order to have sufficient creditors for a petition in 
bankruptcy, was found not to have acted unethically. This case has been largely ignored. 
See People ex rel. Chicago Bar Ass’n v. Ashton, 347 Ill. 570, 180 N.E. 440 (1932). 

6 See In re Cohn, 10 Ill. 2d 186, 139 N.E.2d 301 (1957) (investigator); In re Mit- 
gang, 385 Ill. 311, 52 N.E.2d 807 (1944) (physician at hospital and runners); Jn re Dunn, 
370 Ill. 413, 19 N.E.2d 186 (1939) (hospital director); People ex rel. Chicago Bar Ass’n 
v. McCallum, 341 Ill. 578, 173 N.E. 827 (1930) (runner); Morris v. Pennsylvania R.R., 
10 Ill. App. 2d 24, 134 N.E.2d 21 (1st Dist. 1956) (former clients hired to solicit). 

T™In re McCallum, 391 Ill. 400, 64 N.E.2d 310 (1945). 

8 In re Harris, 383 Ill. 336, 50 N.E.2d 441 (1943); In re Goodman, 377 Ill. 178, 36 
N.E.2d 259 (1941). 

®See Drinker, Lecat Etnics 210-212 (1st ed. 1953); Hart, Ambulance Chasing, 6 
Cat. S.B.J. 81 (1931); Comment, 47 Nw. U.L. Rev. 895, 897-99, 903-07 (1953). 

10For an interesting description of the operations of a successful ambulance chaser, 
see The Saturday Evening Post, March 23, 1957, p. 19. 

11 Jn re Veach, 1 Ill. 2d 264, 115 N.E.2d 257 (1953); In re McCallum, 391 Ill. 400, 
64 N.E.2d 310 (1945). 
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the eyes of the prospective client. He is shown newspaper articles favorably 
mentioning the attorney, and photostatic copies of checks, resulting from 
large verdicts and settlements. His hopes for recovery cease to bear relation- 
ship to just compensation for injuries received. The result is that the client 
will often be disappointed in the amount of recovery. He is inclined to 
blame not only the lawyer who induced his disappointed expectations, but 
also the legal profession and the judicial system in general. 

It is also argued that to allow solicitation of personal injury claims 
tends to encourage other reprehensible practices. Delay and neglect of the 
claim, settlement at a low amount to avoid the expense of referring the 
case to trial counsel, fabrication of evidence, and the clogging of court 
calendars with suits not meant to be tried, are practices which are said 
to be the natural consequences of solicitation. A particularly repre- 
hensible practice is known as the “package deal” where an attorney with a 
large number of claims against one insurance company negotiates for a flat 
amount covering all claims. After this is obtained, the lawyer distributes 
the proceeds to the claimants in proportion to his estimate of how little 
each will take without objecting.’® 

From the foregoing discussion, it becomes evident that the bare act 
of solicitation is not intrinsically reprehensible. The real evil sought to be 
avoided is the unfair advantage which can be taken of a client who has 
been induced to choose an attorney by means of subtle pressure and exag- 
geration.!4 

Critics of the rule prohibiting personal injury solicitation advance two 
principal arguments. It is said that a prohibition upon solicitation is wholly 
unrealistic and consequently unenforceable.!® The solicitation of personal 
injury cases is only one facet of the whole scheme of methods, largely 
condoned, which are used to solicit legal business.1* All methods should 
be condemned, or else none. Another argument is that the solicitor pro- 
tects the innocent victim from the equally reprehensible conduct of claims 
adjusters who might otherwise successfully settle the claim for a very low 
amount.!7 It is claimed that the solicitor arms the victim with an accurate 


12 Nationwide War on Ambulance Chasing, 14 A.B.A.J. 561, 562-63 (1928); Hart, 
Ambulance Chasing, 6 Ca. S.B.J. 81 (1931). 

18 Comment, 47 Nw. U.L. Rev. 895, 904 (1953). 

14Qther often recited arguments against solicitation are that it is beneath the 
dignity of the profession, and that it will tend to increase litigation. See Drinker, LEGAL 
Etnics 210-12 (1st ed. 1953). 

15 Brennan, The Bugaboo, “Ambulance Chasing,” 6 Cau. S.B.J. 37 (1931). 

16 Brennan, supra note 15; In re Cohn, 10 Ill. 2d 186, 194-96, 139 N.E.2d 301, 305-06 
(1957) (concurring opinion). 

17“Te is common knowledge . . . that claim agents approach for settlement the 
injured while they are still in pain and perhaps semi-conscious, and the widows of men 
whose remains have not yet been buried.” Jn re Cohn, 139 N.E.2d (Advance Sheet) 301, 
305-06 (1957) (concurring opinion) (This statement appears nowhere but in the 
North Eastern advance sheet). 
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idea of what he may reasonably expect to recover, and protects him from 
such practices. 

These arguments are in the nature of confession and avoidance. The 
argument of unenforceability assumes that either all solicitation or else no 
solicitation is reprehensible. If a moderate view is taken, then only that 
kind of solicitation which carries with it the probability of evil consequences 
in a specific instance need be condemned. The argument that solicitation 
protects the victim from claims adjusters admits that at best, such practice 
is merely a necessary expedient, and does not deny that the conduct itself 
is unethical. The evil conduct of another forms no ethical justification 
for one’s own wrongful action. It is admitted, however, that the personal 
injury victim needs protection from unfair conduct of claims adjusters, 
which might appropriately come in the form of legislative action. 

Illinois has traditionally taken a lenient attitude toward the solicitation 
of personal injury claims. It is one of a minority of states which do not by 
law prohibit solicitation.1® That the Illinois court has likewise been re- 
luctant to enforce effective sanctions against solicitation is attested by its 
consistent refusal to uphold, without modification, disciplinary action 
recommended by its Commissioners.!® Even though the court admits that 
solicitation is reprehensible and should be condemned, it has reduced the 
Canons to mere guides to ethical conduct, for the non-observance of which 
the court may, in its discretion, discipline an attorney.” 

Because each case is highly dependent upon its own facts, it is difficult 
to trace a consistent approach to the solicitation problem. Three rough 
classifications can, however, be made. Where the solicitation amounts to 
fraudulent or extremely unfair practices, or where it is accompanied by 
other unethical acts, the court tends to impose effective sanctions of sus- 
pension or disbarment.21_ When the charge is solicitation only, and it appears 
that the lawyer does not have a good reputation or is of questionable 
competency, the court is more likely to suspend than to censure.”? Finally, 


18In 1957 a bill was passed by the Illinois General Assembly which makes it 
unlawful for any person, attorney or lay, to solicit or procure legal business through 
solicitation. H.B. 1065, 70th Ill. Gen. Assembly (1957) and approved by the governor 
on July 11, 1957. 

19 In re Cohn, 10 Ill. 2d 186, 139 N.E.2d 301 (1957) (Commissioners recommended 
suspension for five years; censured); Im re Veach, 1 Ill. 2d 443, 115 N.E.2d 257 (1953) 
(Commissioners recommended disbarment; suspended for five years); In re Donaghy, 
402 Ill. 120, 83 N.E.2d 560 (1948) (three year suspension recommended; proceeding 
discharged); Im re Mitgang, 385 Ill. 311, 52 N.E.2d 807 (1944) (disbarment recom- 
mended; censured); Jm re Dunn, 370 Ill. 413, 19 N.E.2d 186 (1939) (disbarment recom- 
mended; proceeding discharged). 

20For a good statement of the general rule against solicitation, see In re Mitgang, 
supra note 19, 

21 See In re McCallum, 391 Ill. 400, 64 N.E.2d 310 (1945); In re Harris, 383 Ill. 336, 
50 N.E.2d 441 (1943). 

22 See In re Veach, 1 Ill. 2d 443, 115 N.E.2d 257 (1953). 
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the presence of evidence in mitigation tending to establish the attorney’s 
competence and good character will be persuasive to the court in reducing 
the gravity of the action to mere censure.” 

In re Cohn *4 is one of the two latest pronouncements of the supreme 
court on solicitation. Since Cohn had admitted thirteen out of twenty-four 
instances of solicitation over a three-year period, the only question before 
the court was the disciplinary action to be taken. No fraud was involved. 
The court was obviously impressed with the extensive evidence of Cohn’s 
good reputation, ability, and satisfied clientele. He confessed the error of 
his conduct and cooperated with the Commissioners. After emphasizing 
that the recommended five-year suspension would destroy his livelihood, 
the court merely censured him. Two justices dissented on the ground that 
Cohn’s was an established course of conduct which extended over three 
years and which had netted him over $40,000 in fees. Under this precedent, 
warned the dissenters, some lawyers would willingly risk censure in favor of 
present profit. 

On petition for rehearing,”® a special concurring opinion was added 
which went even further than had the majority in that the concurring 
opinion questioned the wisdom of disciplinary action for solicitation where 
there has been no fraud or grossly unfair treatment and where the attorney 
is competent and has a good professional reputation. The usual arguments 
against a prohibition of solicitation (unenforceability and protection of 
the client against claims adjusters) are noted with approval. 

In re Heirich** is sui generis. In that proceeding, the initial investi- 
gation was conducted by an employee of the Claims Research Bureau of 
the Association of American Railroads, an organization whose purpose is to 
present information about solicitation of personal injury cases to the various 
bar associations. Heirich had frequently tried personal injury cases against 
various railroads, and was one of their most successful opponents. One of 
the Commissioners was a member of a firm which handled some railroad 
business. After a lengthy discussion of the evidence, the court came to the 
conclusion that all of the evidence against Heirich was corrupted by the 
partiality of the investigation, and the proceedings against Heirich were 


23 In re Cohn, 10 Ill. 2d 186, 139 N.E.2d 301 (1957). 
24 bid. 


25 The Commissioners petitioned for rehearing on the ground that the court had 
overlooked evidence meriting more than censure and had not followed its own pre- 
cedents, saying that the decision “establishes a blue print for the successful defense of a 
solicitation case and shocks the conscience of the Bar of the State of Illinois.” Petition 
for Rehearing, pp. 2-3, In re Cohn, supra note 23. The special concurring opinion indi- 
cated that for the Commissioners to petition for rehearing when the court gave less 
punishment than was recommended, tended to put the Bar in the role of prosecutor. 
Id. at 197, 139 N.E.2d at 307 (1957). 


26 10 Ill. 2d 357, 140 N.E.2d 825 (1957). 
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discharged. The court even accused the investigator of subornation of 
perjury.?7 None of the witnesses against Heirich was believed; all of the 
evidence for Heirich was given full credence. This was directly contrary 
to the findings of the Commissioners who had observed the demeanor of 
the witnesses. Finally, the court held that a Commissioner who has a 
financial interest in the outcome of the proceedings must withdraw if 
challenged. Not to do so is reversible error. Three justices dissented, 
agreeing with the Commissioners that the evidence clearly showed instances 
of solicitation. They agreed with the majority that the proceeding was 
not the result of an impartial investigation, but denied that this fact should 
vitiate the force of evidence which presents a clear case of solicitation. The 
court was apparently so incensed by the attempt of the railroads to par- 
ticipate in the disciplinary activities of the Illinois Bar and so intent on 
making clear their displeasure with such a practice, that they evidently did 
not realize the impact of the opinion on the problem of solicitation. Were 
it not for the “interest” of the investigator, it could easily be concluded 
from the evidence appearing in the opinion that, as a practical matter, the 
way is clear for solicitation without fear even of censure. However, the 
impact of the Heirich case, so far as indicating the extent to which the 
court will go in allowing solicitating, is doubtful. The probable primary 
effect is on the Commissioners, who had previously lost the expectation of 
seeing their recommendations followed only to next lose any assurance 
that even their findings of fact would be accepted. 

It would appear that solicitation by a reputable and able lawyer who 
treats his clients fairly is tacitly condoned. At least, no stronger sanction 
than censure is to be expected, in the absence of a clear case of fraud, 
overreaching, or incompetency. This unfortunate situation, if allowed to 
continue, is certain to have a detrimental effect on the prestige of the pro- 
fession and the judicial system. The courts, the profession, and the public 
are entitled to protection from these practices. If the supreme court persists 
in this attitude, legislation may well ensue. 


Davip K. ANDERSON 


37 Id. at 383, 386, 140 N.E.2d at 837, 839. 

















Recent Decisions 


CONSTITUTIONAL LAW—Results of Blood Test Admissible in Evi- 
dence. (United States) 


Petitioner was involved in an automobile collision in New Mexico. 
Three occupants of the other car were killed. Following the accident, a 
state patrolman requested a physician to take a sample of petitioner’s blood. 
While petitioner was still unconscious, 20 cubic centimeters of blood were 
taken from him by use of a hypodermic needle. Analysis showed the 
blood to contain about 0.17% alcohol. He was thereafter charged with 
involuntary manslaughter, and at his trial the result of the blood test was 
admitted in evidence over petitioner’s objection. The trial resulted in a 
conviction from which petitioner did not appeal. He subsequently peti- 
tioned to the Supreme Court of New Mexico for a writ of habeas corpus. 
That court denied the writ.! On certiorari, held: Affirmed (three justices 
dissenting). The fifth amendment’s guarantee of freedom from self-in- 
crimination is not extended by the fourteenth amendment to citizens of a 
state, and the issue of admissability of evidence obtained in violation of 
petitioner’s constitutional right against unreasonable search and seizure is 
a question of evidence to be determined by the New Mexico courts. 
Furthermore, the conduct of the police in obtaining the blood sample was 
not such as to “shock the conscience” of the Court and was therefore not 
violative of the due process clause of the fourteenth amendment. Breithaupt 
v. Abram, 352 U.S. 432, 77 Sup. Ct. 408 (1957). 

Had the instant case arisen in a federal court, the defendant would have 
had two possible constitutional defenses, viz.: that the blood sampling 
without consent violated his privilege against self-incrimination guaranteed 
by the fifth amendment? and that the evidence was obtained through an 
unreasonable search and seizure in contravention of the fourth amend- 
ment.’ These defenses are not available to a defendant in a state proceeding, 
however, for the bill of rights protects citizens only against incursions by 
the federal government‘ and the fourteenth amendment does not extend 
all of the protections of the bill of rights to state activities.5 Only those 
rights which “are . . . of the very essence of a scheme of ordered liberty” 
are incorporated therein.* It has been determined that the rights against 


1Breithaupt v. Abram, 58 N.M. 385, 271 P.2d 827 (1954). 

2 Smith v. United States, 337 U.S. 137, 69 Sup. Ct. 1000 (1949). 

8 United States v. Jeffers, 342 U.S. 48, 72 Sup. Ct. 93 (1951). 

* Barron v. Baltimore, 32 U.S. (7 Pet.) 242 (1833). 

5 Adamson v. California, 332 U.S. 46, 67 Sup. Cr. 1672 (1947); cf. Slaughter House 
Cases, 83 U.S. (16 Wall.) 36 (1872). 

6 Palko v. Connecticut, 302 U.S. 319, 325, 58 Sup. Ct. 149, 152 (1937). In recent 
years, a minority of the court have consistently dissented from this proposition and 
have argued that the fourteenth amendment incorporates all the provisions of the bill 
of rights. For a complete statement of this viewpoint, see Mr. Justice Black’s dissent in 
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self-incrimination,’ double jeopardy,® and trial by jury ® are not so funda- 
mental as to be incorporated in the due process clause of the fourteenth 
amendment and are therefore not available to defendants in state pro- 
ceedings.'!° While the freedom from unreasonable search and seizure is 
enforceable against the states through the due process clause, evidence so 
obtained may be admitted in evidence in a state trial if otherwise relevant 
and reliable. In reaching this conclusion in Wolf v. Colorado, the Court 
noted that the determination of whether evidence obtained in violation of 
the fourth amendment was admissable was primarily a procedural question 
and that while the federal courts had elected to reject such evidence,}? 
state courts were free to determine the question for themselves.'* As New 
Mexico has rejected the exclusionary rule,!* petitioner in the instant case 
could not successfully interpose either of the constitutional defenses which 
might have been available to him in a federal prosecution. 

The fact that the conduct of the state in procuring and producing 
evidence does not violate any provision of the bill of rights incorporated 
in the due process clause of the fourteenth amendment does not con- 
clusively determine the federal constitutional question however, for the 
due process clause has been held to do more than merely incorporate 
certain provisions of the bill of rights; it requires the state to charge and 
prosecute a defendant in accordance with standards of fundamental liberty, 
justice, and decency.!5 Thus, convictions based upon coerced confessions,!® 


Adamson v. California, supra note 5. For a rebuttal see Fairman, Does the Fourteenth 
Amendment Incorporate the Bill of Rights?, 2 Stan. L. Rev. 5 (1949). 

7 Twining v. New Jersey, 211 U.S. 78, 29 Sup. Ct. 14 (1908); cf. Snyder v. Massa- 
chusetts, 291 U.S. 97, 54 Sup. Ct. 330 (1934). 

8 Palko v. Connecticut, supra note 6. 

® Walker v. Saurinet, 92 U.S. 90 (1875). 

10 Tt is interesting to note that all states guarantee the privilege against self-incrim- 
ination, forty-six by constitutional or statutory provision and the other two by judicial 
decision. Morgan, Self-Incrimination, 34 Minn. L. Rev. 1 (1951). However, state courts 
draw a distinction between “real” and “verbal” evidence, holding that the privilege pro- 
tects only against testimonial compulsion. For examples of “real” evidence, see People 
v. Tucker, 88 Cal. App. 2d 333, 198 P.2d 941 (1948) (blood test); Block v. People, 125 
Colo. 36, 240 P.2d 512 (1951) (blood test); State v. Ayres, 70 Idaho 18, 211 P.2d 142 
(1949) (blood test); State v. Myers, 220 S.C. 309, 67 S.E.2d 506 (1951) (mental exam- 
ination). See also Annot., 25 A.L.R.2d 1407 (1952). 

11 338 US. 25, 69 Sup. Cr. 1359 (1949). Justices Douglas, Murphy, and Rutledge 
dissenting, being of the opinion that “the protection of the Fourth Amendment might 
as well be stricken from the Constitution” if evidence illegally seized can be used in 
evidence. 

12 Weeks v. United States, 232 U.S. 383, 34 Sup. Ct. 341 (1914). 

18 At the present time eighteen states apply the federal exclusion rule as regards 
evidence illegally obtained. See Annot., 150 A.L.R. 566 (1944). 

14 State v. Dillon, 34 N.M. 366, 281 Pac. 474 (1929). 

15 Rochin v. California, 342 U.S. 165, 72 Sup. Ct. 205 (1952). 

16 Watts v. Indiana, 338 U.S. 49, 69 Sup. Cr. 1347 (1949); Brown v. Mississippi, 
297 U.S. 278, 56 Sup. Ct. 461 (1936). 
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on proceedings dominated by mob hysteria,17 and proceedings where the 
judge had an interest in the outcome,!8 were set aside because there had 
been a denial of due process of law. 

The most recent case in which this interpretation of the due process 
clause was applied to a criminal conviction was in Rochin v. California.® 
There the Court held that breaking into an accused’s home in the night, 
choking him in an attempt to remove morphine tablets from his mouth 
and finally extracting the pills from his stomach by the use of a stomach 
pump was conduct “too close to the rack and the screw,” and that evidence 
obtained by such methods was not admissable.2° In reaching its decision, 
the Court necessarily had to balance the interest of protecting the innocent 
from violation of their persons against the possibility that a guilty man might 
escape. 

In the instant decision, the Court, faced with the same policy issue, 
reached a different conclusion. It is argued by the majority that this case 
is distinguishable from Rochin because there is “nothing ‘brutal’ or ‘offensive’ 
in the taking of a sample of blood when done . . . under the protective eye 
of a physician.” 24 While there is some basis for distinction in that there is 
not present here, as in Rochin, the totality of violence, compulsion, and 
illegality, there is also much similarity between the two cases. In both 
there was a transgression of the human body under medical supervision, in 
one case by force and in the other by stealth. The act was done for the 
purpose of extracting “real” evidence which was used to incriminate the 
accused. In both cases, there was a necessity to balance the rights of 
the individual against the interest of protecting society. By finding 
that the state did not violate due process in admitting evidence of the 
result of the blood test, the Court has in fact held that the body is not 
inviolate and the question will, in each case, be determined upon the absence, 
presence, or degree of brutality used.?? 

In so holding, the Court has apparently ignored the ramifications of 
its decision. If the legality of entering the body in search of evidence is 


17 Moore v. Dempsey, 261 U.S. 86, 43 Sup. Ct. 265 (1923). 

18 Tumey v. Ohio, 273 U.S. 510, 47 Sup. Cr. 437 (1927). 

19See note 15 supra. 

20 Justices Douglas and Black in separate concurring opinions re-affirmed their 
prior conclusions that the fourth and fifth amendments were applicable to the states 
through the fourteenth amendment and that the defendant was being forced to testify 
against himself in violation of the fifth and fourteenth amendments. 

21325 U.S. 432, 435, 77 Sup. Ct. 408, 410 (1957). 

22 Annot., 25 A.L.R.2d 1407, 1411 (1952). “It should be emphasized that it was the 
totality of the picture of violence, compulsion, and illegality which moved the court to 
interfere in the Rochin case, and the majority opinion does not indicate that any of the 
components of that picture, standing alone, would necessarily transgress against the 
traditional notions of fair play. . . .” 
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to be premised upon the degree of brutality used, irreparable injury and 
even death may be inflicted upon an accused before he has an opportunity 
to assert his constitutional rights. Thus, in the instant case, if an over- 
zealous officer had attempted to obtain the blood sample himself and in so 
doing had admitted air into a vein or artery, the error could have proven 
fatal. No doubt such conduct would “shock the conscience” of the Court, 
but this would be of little solace to the defendant. A similar result could 
have occurred in Rochin had not the aid of a skilled medical practitioner 
been employed to force the stomach pump tube down the esophagus of the 
resisting defendant. 

True, these are mere hypothetical situations and the Constitution is 
intended to preserve practical and substantial rights,?? but their practical 
counterpart may be found in the consequences of the rule that a confession 
of an accused may be admitted in evidence so long as it is not coerced.*4 
Citations are not necessary to bring to mind at least several situations in 
which an over-zealous police official has inflicted serious bodily harm on an 
accused in an attempt to extract a confession.2> True, the evidence is not 
admissible if the coercion can be proven, but by then the harm is done. 
By the instant decision, we are giving these same individuals grounds for 
probing into the internal organs of the body, so long as their conduct does 
not “shock the conscience” *° of the Court. The bruises of coercion which 
shock the conscience of the Court in most events may heal, but internal 
injuries inflicted in an attempt to obtain “real” evidence from the organs 
and veins may never heal. 

Several noteworthy arguments have been put forth by the Court, 
however, for concluding that at least in the case of involuntary blood testing 
there is no violation of due process. 

The Court argues that a defendant should not object to compulsory 
blood testing for it has become a routine procedure in everyday life in 
that it is a ritual for those going into military service, getting married, etc., 
and that many voluntarily submit to blood-taking for the purpose of helping 
their fellow man. While this may be true, it cannot be denied that the 
atmosphere and safeguards at the induction center and the blood bank are 
likely to be very different from those at the precinct station. 

Further, the Court points out, the increasing “slaughter on our high- 


28 Davis v. Mills, 194 U.S. 451, 24 Sup. Ct. 692 (1904). 

24 Watts v. Indiana, 338 U.S. 49, 69 Sup. Ct. 1347 (1949); Brown v. Mississippi, 
297 U.S. 278, 56 Sup. Ct. 461 (1936). 

35 See, e.g., Brown v. Mississippi, supra note 24 (whipped, hung, strapped) ; Kokenes 
v. State, 213 Ind. 476, 13 N.E.2d 524 (1938) (beaten, kicked, struck on head with a 
blackjack). 

26In Rochin v. California, 342 U.S. 165, 172, 72 Sup. Ct. 205, 209 (1952), the 
Court, referring to the forceful use of a stomach pump, said, “This is conduct that 
shocks the conscience.” 
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ways” attributable to drunken driving requires that scientific methods for 
determining intoxication be used and that the right of the individual to be 
inviolate in his person must under such circumstances give way to so slight 
an intrusion as is involved in a blood test. This argument may be answered 
by pointing out that scientific methods for determining intoxication, other 
than by blood test, such as the breath test and urine analysis, have been 
developed and applied by some states in determining drunkenness.27 An 
accused may be subjected to such test against his will without breaking 
skin, extracting body fluids, or subjecting him to the dangers inherent in 
such procedures. 

If the determination of the due process question is to hinge upon the 
balancing of interests,?* it would seem that here the rights of the individual 
should prevail, for only by holding that evidence obtained from the internal 
organs is wholly inadmissable, can the individual, innocent and guilty alike, 
be substantially protected by his constitutional rights from possible serious 
injury. Such may have been the underlying consideration which led Chief 
Justice Warren in his dissenting opinion in the instant case to say, “.... 
[D]ue process means at least that law-enforcement officers in their efforts 
to obtain evidence from persons suspected of crime must stop short of 
bruising the body, breaking skin, puncturing tissue or extracting body fluids, 
whether they contemplate doing it by force or stealth.” *® 


LEONELLE H Garss 


CONSTITUTIONAL LAW—TV Broadcast by Labor Union Violates 
Corrupt Practices Act. (United States) 


Defendant labor union was indicted under the Federal Corrupt Prac- 
tices Act! for using money from its general treasury to sponsor television 
broadcasts supporting certain candidates for Congress. The pertinent pro- 
vision of the act, a criminal statute, prohibits any labor organization from 


27 See, e.g., Det. Cope ANN. tit. 11, § 3507 (Supp. 1956) (breath, blood, urine, or 
saliva); Ga. Cope ANN. § 68-1625 (Supp. 1955) (blood, urine, breath, or other bodily 
substance; further, no person required to take examination against his wishes); Burns’ 
Inp. ANN. Stat. § 47-2003 (Supp. 1955) (breath, urine, or other bodily substance); 
Wis, Stat. § 325.235 (1955) (breath, blood, urine, or saliva). See also People v. Babczyk, 
343 Ill. App. 504, 99 N.E.2d 567 (1st Dist. 1951), and McKay v. State, 155 Tex. Crim. 
416, 235 S.W.2d 173 (1950), where results of breath test were held admissible without 
statutory authority. In People v. Babczyk, supra, the court discussed at length the 
reliability of the breath test. 

28 “As against the right of an individual that his person be held inviolable . . . must 
be set the interests of society in the scientific determination of intoxication. . . .” 
Breithaupt v. Abram, 352 U.S. 432, 439, 77 Sup. Ct. 408, 412 (1957). 

29 352 U.S. 432, 442, 77 Sup. Cr. 408, 414 (1957). 

118 U.S.C. § 610 (1952). 
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making “a contribution or expenditure in connection with any election” ? 
for federal office. In dismissing the indictment, the district court ruled 
that the conduct charged did not violate the statute. On appeal, held: 
Reversed and remanded (three justices dissenting). Expenditure of union 
funds for a broadcast designed to influence the election of certain candi- 
dates was a clear violation of the act. The Supreme Court will not consider 
the validity of the statute in the absence of adjudication of the constitutional 
issues in the lower court. United States v. United Automobile Workers, 
CIO, 352 U.S. 567, 77 Sup. Ct. 529 (1957). 

For the second time in ten years the Supreme Court has sidestepped an 
opportunity to rule on the validity of the present Corrupt Practices Act. 
As originally enacted in 1907, the act barred only political contributions 
by corporations. In 1947, the act was amended to include labor unions, 
and also to make unlawful all political expenditures, whether contributions 
or not, made by corporations and unions in connection with federal elec- 
tions.5 The next year, a labor union attempted to violate the act by 
printing a political editorial in a union newspaper financed by subscription 
fees in order to challenge the constitutionality of the amended statute. In 
United States v. CIO,§ the Supreme Court held that the statutory prohibition 
did not cover funds derived from subscriptions, and thus avoided an 
examination of the constitutional questions by giving a narrow construction 
to the broad language of the act. 

Judicial silence on the question of constitutionality was maintained in 
the present case by a different means. Although the Court found the 
alleged expenditure to be a violation of the act, it stated that the consti- 
tutional issues should be decided in the lower court before being considered 
in the Supreme Court.” It could be argued that a determination of the act’s 
validity was necessary in ruling on the motion to dismiss the indictment, 
and that by remanding for further proceedings the Court implied that the 
act is constitutional. However, such an inference is not supported by the 
majority opinion in which Justice Frankfurter explains at length “the 
wisdom of refraining from avoidable constitutional pronouncements” unless 
they are “absolutely necessary to a decision of the case.” § 


2 Ibid. 

8 United States v. United Automobile Workers, 138 F. Supp. 53 (E.D. Mich. 1956). 

434 Srat. 864 (1907). The same provision was retained in the Federal Corrupt 
Practices Act of 1925, 43 Srar. 1074 (1925), 2 U.S.C. § 251 (1946). 

5 Taft-Hartley Act, 61 Srat. 159 (1947) (later amended by 62 Strat. 723 (1948), 
18 U.S.C. § 610 (1952)). Prior to the 1947 amendment, the Smith-Connally Act of 1943 
extended the Corrupt Practices Act to cover labor organizations for the duration of 
World War II. 57 Srat. 167 (1943), 2 U.S.C. § 251 (1946). 

6 335 U.S. 106, 68 Sup. Crt. 1349 (1948). 

7™For a discussion by Justice Brandeis of rules developed by the Supreme Court 
to avoid deciding constitutional questions, see Ashwander v. Tennessee Valley Authority, 
297 U.S. 288, 56 Sup. Ct. 466 (1935). 
8 352 U.S. 567, 590, 77 Sup. Ct. 529, 541 (1957). 
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In contrast to Justice Frankfurter’s position, the three dissenting justices 
forcefully asserted that the act should be invalidated as a deprivation of the 
first amendment rights of freedom of speech, press, and assembly. On its 
face, the act purports to bar all political expenditures by unions and cor- 
porations. If it were so interpreted, the result would be an absolute 
prohibition of all political expression by these groups. The dissenters 
argued that a full exercise of freedom of expression and assembly is neces- 
sary to avoid depriving the electorate of the information and views of 
every group; the purposes of the constitutional guarantees can be fulfilled 
only by protecting the free operation of the electoral process. 

As construed by the courts, however, the statute’s bark is worse than 
its bite. Three previous decisions interpreting the act have created excep- 
tions for (1) use of funds other than general dues, (2) purchase of radio 
and newspaper advertisements by a union that had no newspaper, and (3) 
expenditures of small amounts for any political use. 

In United States v. CIO,® the Supreme Court limited the act to use 
of general union funds collected as dues; thus, voluntary contributions and 
income from union publications may be used for political purposes. In a 
subsequent case, the Second Circuit purported to rely on the CIO decision, 
holding that a small union with no newspaper of its own could lawfully 
spend $145 of its general funds for radio broadcasts and newspaper adver- 
tisements of a political nature.1° Also, a district court held that, because 
of the insignificant amounts involved, several small payments to employees 
for assisting with a congressional candidate’s campaign did not violate the 
ect.** 

In all three of these cases the courts justified their constructions by 
the rule that when the validity of a statute is in doubt it should be con- 
strued so as to be constitutional.!? In giving effect to congressional intent 
not to pass an unconstitutional law, the courts have admitted that un- 
restricted application of the statute would violate the Constitution, and, 
therefore, have created judicial limits which the plain language of the act 
does not support. Thus by judicial legislation the courts have gradually 
rendered the act less objectionable as an encroachment upon the guarantees 
of the first amendment. 


®See note 6 supra. 

10 United States v. Painters Local Union, 172 F.2d 854 (2d Cir. 1949). This decision 
appears to be partially overruled by the present case since the Supreme Court expressly 
held that union sponsorship of commercial broadcasts paid from general funds is within 
the act. The court of appeals in the Painters Union case reasoned that if a union news- 
paper was not covered by the act (see CIO case, supra note 6) there was no justification 
for distinguishing the use of an independent newspaper or radio station where the 
union owned no paper. Also the court thought that the advertisements affected no more 
people than if printed in a union newspaper. 

11 United States v. Construction Laborers Union, 101 F. Supp. 869 (W.D. Mo. 1951). 

12 Knights Templars’ & Masons’ Life Indemnity Co. v. Jarman, 187 U.S. 197, 23 Sup. 
Cr. 108 (1902). 








322 LAW FORUM [Vor. 1957 


The Supreme Court in the instant decision rejected the rule of con- 
struction relied upon in the earlier cases and found the statute unambiguous 
as applied to the facts before it, but upon remand the district court can be 
expected to rule upon the statute’s validity. 

Two contentions regarding the constitutional question warrant con- 
sideration—that the act is too broad, and that it is too vague. 

The chief purposes of corrupt practices acts are, first, to prevent undue 
influence by unions and corporations through use of their aggregated wealth 
in election campaigns, and, second, to protect minority interests within 
unions and corporations from being forced to support political causes which 
they oppose.1* The means used to achieve these purposes should not be so 
broad that harmless activities are unnecessarily barred. 


“.... [E]ven if the right to sway others by persuasion is assumed to 
be subject to some curtailment, in the interest of preventing grossly 
unbalanced presentations, that right cannot be wholly denied, . . . nor 
can it be restricted beyond what is reasonably and clearly necessary 
to correct an evil so gross and immediate that the correction indubitably 
outweighs the loss to the public interest resulting from the restric- 
tion.” 14 


The dissenting justices in the instant decision also urged that “the regu- 
latory measure ‘be narrowly drawn’ to meet the evil. . . .” 15 

As presently construed, the act prohibits both corrupt and innocent 
political expenditures from general union funds, and yet permits both 
corrupt and innocent activities supported from other funds. Since a statute 
could be more narrowly drawn to curb corrupt activities that result in 
undue influence and to provide minority protection by means that are less 
restrictive of legitimate political expression,!* it would appear that the 
constitutional guarantees are unreasonably transgressed.!7 

The outer limits of the statutory restrictions are not clarified by the 
present decision although it does establish one kind of expenditure that is 


13 United States v. CIO, 335 U.S. 106, 68 Sup. Ct. 1349 (1948) (concurring opinion). 

14 Id, at 146, 68 Sup. Cr. at 1369. 

18 352 U.S. 567, 596, 77 Sup. Ct. 529, 544. 

16 Present campaign regulations limiting expenditures by candidates and committees 
and providing a means for publicizing contributions and expenditures could be made 
much more effective by requiring uniform accounting methods and creating an enforce- 
ment agency. See Bicks and Friedman, Regulations of Federal Election Finance: A Case 
of Misguided Morality, 28 N.Y.U.L. Rev. 975 (1953). To protect minority interests, a 
statute similar to the English law has been suggested that would permit minority mem- 
bers to make known their positions and relieve them of any duty to pay dues to be 
applied for political uses without jeopardy to their rights as union members. See United 
States v. CIO, 335 U.S. 106, 68 Sup. Cr. 1349 (1948) (concurring opinion). 

iv“... [A statute that] permit[s] within the scope of its language punishment of 
incidents fairly within the protection of the guarantee of free speech is void, on its 
face... .” Winters v. New York, 333 U.S. 507, 509, 68 Sup. Ct. 665, 667 (1948). Accord, 
Stromberg v. California, 283 U.S. 359, 51 Sup. Ct. 532 (1931). 
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proscribed by the act. The majority opinion indicates that the following 
additional considerations bear upon the constitutional determination: Did 
the broadcast reach the public or only union members? Was it “active 
electioneering” or merely a statement of the candidates’ records? Did the 
union intend to affect the election? The dissenting justices declared that 
these questions are immaterial to the validity of the act. The concurring 
opinion in United States v. CIO analyzed the problem of vagueness as 
follows: 


“If the statute outlaws all union expenditures for expression of political 
views, it is a bludgeon ill-designed for curbing the evils said to justify 
its enactment, without also curbing the rights. If the section does less, 
the exact thing forbidden is too loosely defined and the consequent 
cloud cast over the things not proscribed . . . is far too great.” 18 


The statute as interpreted is so indefinite that it is difficult to ascertain 
what is an unlawful expenditure in advance of judicial interpretation. Such 
vagueness in a criminal statute has been grounds for successful consti- 
tutional attack in the past.!® 

In spite of the constitutional arguments repeatedly urged by counsel,” 
the courts have consistently been hesitant to consider the validity of the 
Corrupt Practices Act. A possible justification for this might be that some 
sort of restriction has been deemed necessary to protect federal elections 
from the undue influence of groups with extensive financial resources,”* 
and the courts have endeavored to make the best of the statute Congress 
enacted for this purpose. As long as the courts maintain this attitude, only 
Congress can correct the evils accompanying the act. 


ANN LITHERLAND 


TAXATION—Significance of the Validation of the Use Tax. (Illinois) 


The plaintiff, an Illinois resident, purchased an automobile in Indiana 
for use in Illinois. A tax was assessed upon its use under the Illinois Use 
Tax Act.! Plaintiff paid the tax under protest and brought this action to 


18 335 U.S. 106, 153, 68 Sup. Cr. 1349, 1372 (1948). 

19 Winters v. New York, supra note 17; Stromberg v. California, supra note 17. 

20In United States v. CIO, supra note 18, United States v. Painters Local Union, 
172 F.2d 854 (2d Cir. 1949), and United States v. Construction Laborers Union, 101 F. 
Supp. 869 (W.D. Mo. 1951), unconstitutionality was the only defense urged by the 
unions. On its own initiative the court in each case ruled that the expenditure in 
question was not within the act. 

21For detailed discussion of circumstances that led to the enactment of the Cor- 
rupt Practices Act and subsequent amendments, see United States v. United Automobile 
Workers, CIO, 352 U.S. 567, 570-584, 77 Sup. Ct. 529, 530-537 (1957). 

1Jut. Rev. Stat. c. 120, §§ 439.1-439.18 (1955). 
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secure a refund. It was alleged that a tax levied on the use of personal 
property was not authorized by the revenue provisions of the Illinois 
constitution,” and further, that if a general use tax would be constitutional, 
the particular tax enacted was arbitrary because its exemptions did not 
comply with the uniformity requirement of the revenue provisions. The 
circuit court dismissed the complaint. On appeal, held: Affirmed. A general 
use tax is proper, and the particular tax enacted does not violate the Illinois 
constitution. Turner v. Wright, 11 Ill. 2d 161, 142 N.E.2d 84 (1957). 

In holding the use tax to be constitutional, the court has again inter- 
preted sections 1 and 2 of article IX of the Illinois constitution. As was 
noted by the court, previous decisions interpreting these sections had not 
resolved constitutional uncertainties concerning the “nonproperty” tax 
area. These uncertainties have posed many problems to the legislative 
draftsmen and have, until now, prevented the enactment of flexible non- 
property taxes.* Dissatisfaction with the constitutional provisions, as in- 
terpreted, has given impetus to many unsuccessful attempts to amend 
sections 1 and 2 of article IX. Because of the broad interpretation given 
to article IX in sustaining the use tax, it is submitted that the main case 
might lead to a broadening of the tax structure in the nonproperty area. 

The court, in rejecting the argument that the constitution of Illinois 
prohibited a general use tax, recognized that this contention had its founda- 
tion in the broad dictum of Bachrach v. Nelson.5 There the court inter- 
preted section 1 of article IX as a restriction on the taxing power of the 
General Assembly. In stating that section 1 provided the exclusive means 
of taxation, the court rendered virtually meaningless section 2 which states 
that: 


“The specifications of the objects and subjects of taxation shall not 
deprive the General Assembly of the power to require other subjects 
or objects to be taxed in such a manner as may be consistent with the 
principles of taxation fixed in the constitution.” ® 


With the exception of the franchise, privilege, and occupation taxes, it 
was said that the term principles of taxation in section 2 referred only to a 
general ad valorum property tax.? Section 2 was therefore interpreted not 
to authorize additional taxes, but to crystallize the then present tax struc- 
ture except insofar as new taxes might be imposed on other franchises, 
privileges, or occupations. While any tax might be so classified, the Bach- 
rach decision also resulted in an uncertain judicial receptiveness to any 


2Ti. Const. art. IX, §§ 1 & 2. 
3 See also Cushman, Proposed Revision of Article IX, 1952 U. Itt. L. Forum 226, 237. 
4 Ibid. 

5 349 Ill. 579, 182 N.E. 909 (1932). 

6 Tut. Const. art. IX, § 2. 

T™Bachrach v. Nelson, 349 Ill. 579, 589, 182 N.E. 909, 913 (1932). 
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such classification. There the court, instead of utilizing the “privilege” 
classification, concluded that an income tax was a property tax and un- 


constitutional because not levied on an ad valorum basis. 
The limiting classifications set out by the court in the Bachrach case 


were not dictated by previous interpretations of the revenue sections of 
the Illinois constitutions. While the constitution of 1818 provided only for 
a property tax, it was nevertheless held that a tax in the form of required 
work on the city streets was constitutional. And in a case construing the 
revenue sections under the present constitution it was held, in the alterna- 
tive, that if a “wheel tax” was levied upon a privilege it would be proper 
under section 1 of article IX, while if the right to use the streets was not 
a privilege, the tax would then be proper under the “other objects and 
subjects” phrase of section 2.° 

In the instant case the court states that, in regard to the use tax, the 
uncertainties of article IX, section 2, are unimportant because the purpose 
of the tax is to complement the Retailers’ Occupation Tax.!° Borrowing 
the language of section 2, it is concluded that such a tax is “clearly con- 
sistent with the principles of taxation fixed in this constitution.” Al- 
though the general use tax is purported to be a privilege tax, the opinion 
does not specifically rely on this proposition. Because the use tax was not 
placed in the “classification” scheme, it might well be contended that the 
court, in sustaining the tax, meant to overrule the interpretation of section 1 
laid down in the Bachrach opinion. 

If, however, the Bachrach classification should subsequently be found 
to possess continued vitality, the instant case will nevertheless have a liberal- 
izing effect upon the Illinois revenue structure. Within the Bachrach classi- 
fication, the use tax could only be construed as a tax on the privilege of 
using tangible personal property. Although the Illinois Supreme Court has 
previously given a broad construction to the term privilege, in former 
determinations the taxed privilege has been one over which the General 
Assembly possesses a special power which, when exercised, results in a 
benefit to the taxpayer.!2 The inheritance tax was sustained upon the basis 
that, because the privilege to inherit was derived solely from the laws of 
the state, the state might also tax the privilege.4* Although the privilege 


8“ |. . The constitution of the state is not to be regarded as a grant of power, 
but rather as a restriction upon the power of the legislature; and it is competent for 
the legislature to exercise all power not forbidden by the constitution of the state... .” 
Sawyer v. City of Alton, 4 Ill. (3 Scam.) 126, 129 (1841). 

® Harder’s Storage Co. v. Chicago, 235 Ill. 58, 85 N.E. 245 (1908). 

10 Tit, Rev. Stat. c. 120, §§ 440-453 (1955). 

1111 Ill. 2d 161, 165, 142 N.E.2d 84, 87 (1957). 

12 Report of the Rev. Laws Comm’n 318 (1949). 


183 People v. McCormick, 327 Ill. 547, 158 N.E. 861 (1927); Kochersperger v. Drake, 
167 Ill. 122, 47 N.E. 321 (1897). 
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of using the highways was not originally derived from the state, the state 
nevertheless has the special power to improve the highway network. Be- 
cause the tax money is used in making highway improvements, the tax- 
payer is benefited by motor vehicle privilege taxes.14 In sustaining the 
cigarette use tax as a privilege tax, the court noted that, since the police 
power would allow the prohibition of the sale of cigarettes,!> it would also 
allow a tax on the privilege to use them.1¢ 

Although the General Assembly has previously taxed as privileges 
only “special” powers, the more recent cases definitely discard this require- 
ment. In Johnson v. Halpin," it was stated that neither the Illinois consti- 
tution nor the decisions construing it lend merit to the “special power” 
requirement. There, the court cited an Arkansas decision which held that 
the power was in the legislature to mark the boundary between common 
rights and privileges,18 and a Wisconsin case which clearly supports the 
proposition that as far as taxes are concerned, privilege is synonymous with 
right.1® In the instant case it is said that “a taxable privilege may involve 
lawful rights and conduct enjoyed without previous authority. .. .” 7° If 
the Turner case does not overrule the Bachrach system of classification, it 
is submitted that in sustaining a general use tax in these terms, the court has 
acknowledged that in section 2 of article IX, the term privilege may, at 
the discretion of the legislature, include any concept formerly held to be 
a right. 

In accord with either of the more liberal interpretations of the revenue 
sections, it would appear that the only obstacle to the imposition of future 
taxes, in addition to the requirement of uniformity, is that they must be 
held to be of the nonproperty variety if not levied on an ad valorum 
basis.24_ While a general sales tax has not been enacted because of doubt 
that it would be sustained as a privilege tax,2? and although an income tax 
has previously been held to be a tax on property,”* the construction of 
article IX in the instant case might well lead to a reconsideration of the 
validity of both. 

Although there was little existing Illinois authority, precedent did not 


14See Bardon v. Nudelman, 369 Ill. 214, 15 N.E.2d 836 (1938); People v. Deep 
Rock Oil Corp., 343 Ill. 388, 175 N.E. 572 (1931); Harder’s Storage Co. v. Chicago, 
supra note 9. 
15 People ex rel. Berlezheimes v. Busse, 231 Ill. 251, 83 N.E. 175 (1907). 
16 Johnson v. Halpin, 413 Ill. 257, 108 N.E.2d 429 (1952). 
17 Ibid. 
18 McGuff v. State, 212 Ark. 98, 204 S.W.2d 885 (1947). 
19 Froedtert Grain and Malt Co. v. Tax Comm'n, 221 Wis. 225, 265 N.W. 672 (1936). 
2011 Ill. 2d 161, 165, 142 N.E.2d 84, 87 (1957). 
21 Iti. Const. art. IX, § 1. 
22 Cushman, Proposed Revision of Article IX, 1952 U. Inu. L. Forum 226, 237. 
23 Bachrach v. Nelson, 349 Ill. 579, 182 N.E. 909 (1932). 
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require the court in Bachrach v. Nelson to conclude that a tax on income 
was a tax on property. In Young v. Illinois Athletic Club,** the court had 
ruled that an income tax was not a property tax, but was an assessment on 
income without regard to its derivation. Other previous authority was to 
the effect that an income tax operates against the individual rather than the 
property from which income is derived.?5 

A majority of other jurisdictions which have been confronted with a 
constitutional limitation on the taxation of property have found the income 
tax to be of the nonproperty classification. Confronted with a restriction 
on taxation similar to that found in Illinois, the Idaho Supreme Court con- 
cluded that, for the purposes of taxation, income did not constitute prop- 
erty.76 In the Arkansas decision a graduated income tax was held not a prop- 
erty tax and therefore not violative of the uniformity clause of the Arkansas 
constitution.27 Similar holdings are found in other jurisdictions.?* This 
weight of authority, together with the court’s liberal construction of arti- 
cle IX in the main case, would seem sufficient to provide a basis for reversal 
of the court’s previous holding that a tax on income is a tax upon property. 

Because of previous doubts that a conventional sales tax would be sus- 
tained as a privilege tax, the General Assembly has imposed a retailers’ occu- 
pation tax.?® Such a tax is inequitable and an inferior method for the pro- 
duction of revenue because, being levied on the business of selling tangible 
personal property at retail rather than the sale itself, it allows the service 
occupations to escape the tax. This allows large groups including custom 
clothing makers, tool and die manufacturers, undertakers, pharmacists, 
optometrists, vendors of memorial stone, and dentists to be exempt from 
the present occupation tax.2° A tax using the sale as its basis would seem 
to remedy these inequities.21 Such a tax is not a property tax,®? but has been 
held to be upon a privilege.** 

In modifying the present Retailers’ Occupation Tax ** or in enacting 


24 310 Ill. 75, 141 N.E. 369 (1932). 

25Dennely v. Barnheisel, 218 Ill. App. 91 (1st Dist. 1920). 

26 Diefendorf v. Gallet, 51 Idaho 619, 10 P.2d 307 (1932). 

27 Dunklin v. McCarrell, 199 Ark. 800, 136 S.W.2d 675 (1939). 

28 Green v. Comm’n, 188 Ga. 442, 4 S.E.2d 144 (1939); Reynolds Metal Co. v. 
Martin, 269 Ky. 378, 107 S.W.2d 251 (1937); In re Opinion of the Justices, 133 Me. 525, 
178 Atl. 621 (1935); Oursler v. Fowes, 178 Md. 471, 13 A.2d 763 (1940); Poorman v. 
State Board of Equalization, 99 Mont. 543, 45 P.2d 307 (1935). 

20 Itt. Rev. Stat. c. 120, §§ 440-553 (1955). 

30 See Report of the Rev. Laws Comm’n 267 (1949). 

81 Cushman, Proposed Revision of Article IX, 1952 U. Itt. L. Forum 226. 

82 DeAryan v. Akers, 12 Cal. 2d 781, 87 P.2d 695 (1939); Morroco v. Hennesford, 
182 Wash. 625, 47 P.2d 1016 (1935). 

83 Asher v. Johnson, 26 Cal. App. 2d 403, 79 P.2d 457 (3d Dist. 1938); Standard 
Oil Co. v. State, 283 Mich. 85, 276 N.W. 908 (1937); Leonard v. Maxwell, 216 N.C. 89, 
3 S.E.2d 316 (1939). 

% Ii, Rev. Stat. c. 120, §§ 439.1-439.18 (1955). 
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other nonproperty taxes, the change of judicial attitude toward the umni- 
formity requirement of the revenue sections of the constitution is worthy 
of consideration. In Winter v. Barnett, the court held the first Illinois tax 
to be unconstitutional because the exemptions of motor fuels and farm 
products violated the uniformity clause. In considering the possible exemp- 
tion of food or other items from a general sales tax, prior judicial interpreta- 
tion has caused some doubt that a tax providing such exemptions would be 
sustained. Recent cases indicate that at the present time the court might 
be receptive to such a tax. In Peoples Gas, Light and Coke Co. v. Chicago,3" 
the plaintiff challenged the occupation taxes imposed on different public 
utilities because the taxes were not uniform in accordance with article IX of 
the constitution. The court held that the General Assembly was vested with 
broad discretion to classify objects for revenue purposes. After pointing out 
the similarities and dissimilarities of the utilities, the court stated: 


ae 


.... The foregoing, in our opinion, indicates one of the hazards of 
erecting a constitutional bar to the instant classification and supports 
the view which leaves it with the legislative bodies to keep pace 
with changes and make needed adjustments through ordinary political 
processes,” 58 


The present use tax exempts all transactions which would not be taxed under 
the Retailers’ Occupation Tax. Thus, if the element of service dominates the 
element of sale, the item is not taxed under the use tax. In sustaining this 
provision against the allegation of lack of uniformity, the court stated that 
because it was intended to complement the Retailers’ Occupation Tax, the 
classification was sufficiently uniform. It follows that the General Assembly 
might now make provision for any properly justified exemptions.*® 

It is evident that the newly expressed judicial attitude toward sections 
1 and 2 of article IX of the Illinois constitution has opened the way to 
future changes in the state tax structure. Because of the inadequacy and 
inequality of the present system, the General Assembly might well take full 
advantage of this opportunity to completely overhaul the nonproperty tax 
laws. 


RicHarp K, SELL 


85 352 Ill. 441, 186 N.E. 113 (1933). 

36 See Report of the Rev. Laws Comm'n 271 (1949). 

879 Ill. 2d 348, 127 N.E.2d 330 (1956). 

38 Jd. at 352, 127 N.E.2d at 333. 

8° As previously observed, the instant case serves to broaden the scope of taxable 
privileges under article IX so that a general sales tax could be sustained as a privilege 
tax. This, coupled with the broader construction given to the uniformity requirements 
of article IX, lends support for the view that a general sales tax with provisions for 
exemption of food sales would be considered a reasonable classification. 
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UNFAIR COMPETITION—Private Litigants Must Show Actual Damages 
to Recover Treble Penalty for Robinson-Patman Violations. (Federal) 


During a gasoline “price war” the Texas Company allegedly discrim- 
inated against a gasoline station operator by selling gasoline to his com- 
petitors at a lower price than was offered to him. The gasoline station 
operator sued for violation of the Robinson-Patman Amendment to the 
Clayton Act,! and sought to recover treble damages.? The district court 
found for the plaintiff and based the amount of damages awarded on the 
amount of price discrimination. On appeal, held: Reversed and complaint 
dismissed. It is not proper to base the damages solely on the amount of 
price discrimination. It is a prerequisite to recovery that the plaintiff show 
actual business injury. Enterprise Industries v. Texas Co., 240 F.2d 457 
(2d Cir. 1957).4 

The concept of “automatic” or “general” damages © in private litigation 
based upon violation of the Robinson-Patman Act ® made its debut in Eliza- 
beth Arden Sales Corp. v. Gus Blass Co." That case involved salary allow- 
ances given by the Arden Company to retailers of Arden cosmetics. These 
payments were designed to induce the retailers to employ sales clerks who 
would urge the sale of Arden products. The Blass Company received an 
allowance of ten dollars per week, while its competitor received twenty 
dollars weekly. In the Blass Company’s suit under the Robinson-Patman Act, 
it was unable to prove actual injury to its business. The court held, one 
judge dissenting, that where no special or consequential damages exist or 
are claimed, damages will be measured by the “direct loss” (the amount of 


138 Strat. 731 (1914), as amended, 15 U.S.C. §§ 12-27 (1952). 

2Section 4, 38 Stat. 731 (1914), 15 U.S.C. § 15 (1952), provides: “Any person 
who shall be injured in his business or property by reason of anything forbidden in 
the antitrust laws may sue therefor in any district court of the United States in the 
district in which the defendant resides or is found or has an agent, without respect to 
the amount in controversy, and shall recover three fold the damages by him sustained, 
and the cost of suit, including a reasonable attorney’s fee.” 

8 Enterprise Industries, Inc. v. Texas Co., 136 F. Supp. 420 (D. Conn. 1955). 

* Accord, Sun Cosmetics Shoppe, Inc. v. Elizabeth Arden Sales Corp., 178 F.2d 150 
(2d Cir. 1946), cert. denied, 331 U.S. 806, 67 Sup. Ct. 1189 (1947). American Cooperative 
Serum Ass’n v. Anchor Serum Co., 153 F.2d 907 (7th Cir. 1946), cert. denied, 329 US. 
721, 67 Sup. Ct. 57 (1946), held that after the plaintiff had proved his actual damages 
the burden of proof lay on the defendant to establish that his illegal discrimination had 
not caused that damage. 

5 The amount of “general” damages is the difference between the price charged the 
plaintiff and that charged his competitors multiplied by the volume of goods the plaintiff 
purchased at the dicriminatory price. 

6 49 Stat. 1526 (1936), 15 U.S.C. §§ 13, 14 (1952). 

7150 F.2d 988 (8th Cir. 1945), cert. denied, 326 U.S. 773, 66 Sup. Ct. 231 (1945). 
See Annot., 161 A.L.R. 382 (1946). See also Austin, Price DiscRIMINATION AND RELATED 
Prostems UNDER THE RoBINSON-PATMAN Act 157-59 (1952). 
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pecuniary favoritism shown the competitor). Thus the Arden case, ob- 
serving that in some situations general damages could not be computed, 
apparently established alternative measures of damages for private plaintiffs 
under the Robinson-Patman Act—giving them the choice of either special 
or general damages. It was admitted that Congress had previously repudi- 
ated a provision to set the amount of discrimination as the presumed equiva- 
lent of damages, but that provision was deemed not relevant because it was 
only designed to raise the presumption after the fact of special damages had 
been shown.® 

The Arden holding was fortified by Justice Jackson’s dictum in Bruce’s 
Juices, Inc. v. American Can Co." to the effect that a private plaintiff could 
recover three times the discriminatory price difference merely by showing 
that price discrimination existed. The facts of the case do not support the 
full import of that language, however, because it appeared that the amount 
of discrimination was identical with the plaintiff's actual damages. The peti- 
tioner later brought suit in a United States district court, which resulted in 
a holding purporting to follow the earlier dictum.1! However, this also must 
be considered as gratuitous language because the plaintiff did prove special 
damages and the award was measured by them.!? 

As is noted in the instant case, the Eighth Circuit had apparently over- 
ruled the Arden decision in American Can Co. v. Russellville Canning Co., 
which dealt with the same problem as was presented in Bruce’s Juices. There 
was a dissent by the Arden author. 

The Arden case and the instant decision, in which opposite results were 
reached, represent the only express judicial consideration of the intent of 
Congress concerning private damages for violation of the Robinson-Patman 


8 The “direct loss” which the plaintiff suffered was that his cost of merchandising 
the Arden cosmetics was higher than that of his competitor. 

9“... But, if general damages are entitled to be recovered under the Act, as we 
hold, in situations where the amount of the discrimination properly can be said to con- 
stitute a direct and legal damage, as in the present case, the stricken provision would not, 
even if enacted, have had any significance except in relation to those situations where 
only special or consequential damages can possibly exist, and the effect of its omission 
would simply be to require that the amount of such damages must specifically be 
proved.” Elizabeth Arden Sales Corp. v. Gus Blass Co., supra note 7. 

10 330 U.S. 743, 757, 67 Sup. Cr. 1015, 1021 (1947). But see id. at 753, 67 Sup. Ct. 
at 1019. 

11 Bruce’s Juices, Inc. v. American Can Co., 87 F. Supp. 985 (S.D. Fla. 1949), aff'd 
without mention of damages, 187 F.2d 919 (5th Cir. 1951), rehearing denied, 190 F.2d 
73 (Sth Cir. 1951), petition for cert. dismissed, 342 U.S. 875, 72 Sup. Ct. 165 (1951). 

12 Cf, Clark, The Treble Damage Bonanza: New Doctrines of Damages in Private 
Antitrust Suits, 52 Micu. L. Rev. 363, 410 (1954). 

1319] F.2d 38 (8th Cir. 1951). The majority opinion made no mention of the 
Arden decision. See Comments, 20 Gro. Wasn. L. Rev. 804 (1952); 4 Sran. L. Rev. 
304 (1952). 
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Act.1* A study of the legislative history of this Act leads to the conclusion 
that the instant decision is the more sound. 

In enacting the Robinson-Patman Amendment, Congress left undis- 
turbed the section allowing private recovery which then existed in the 
Clayton Act.15 The Clayton Act had in turn adopted this provision with 
only minor changes from section 7 of the Sherman Act,!* in order to har- 
monize the Clayton provision with that law.!7 That section does not ex- 
pressly deal with the problem of price discrimination, which was not cov- 
ered by the Sherman Act. In passing the Clayton Act, Congress first im- 
posed direct prohibition upon price discrimination and apparently meant 
to limit individual recovery to the Sherman Act concept of actual business 
injury.1® This intention has been judicially affirmed in a substantial number 
of cases in which actual damages were requisite to allowing private recovery 
for violations of the Sherman and original Clayton Acts.!® 

From this it would seem that proponents of the Arden decision must 
rely on an absence of precise statutory coverage of private recovery for 
Robinson-Patman violations which the courts may supply by interpretation 
of the general context of that law and its basic purpose. This is the founda- 
tion of the Arden holding: That the passage of the Robinson-Patman 
Amendment without expressly allowing recovery for general damages was 
a congressional oversight.?° 


14In the Report of the Attorney General’s National Committee to Study the Anti- 
trust Laws 380 (1955), there is an expression of opposition by some members to the 
concept of “automatic” damages. See discussion in Clark, supra note 12, at 406-11. Cf. 
Comments, 44 Micu. L. REv. 680 (1946); 19 So. Caur. L. Rev. 289 (1946). 

15 Section 4, 38 Stat. 731 (1914), 15 U.S.C. § 15 (1952). 

16 Section 7, 26 Stat. 210 (1890), as amended, 15 U.S.C. § 15 (1952). 

1751 Conc. Rec. 9417 (1914). 

18 Congressman Webb, explaining the Clayton Act to the House, said: “Mr. Chair- 
man, section § [section 4 of the final bill] gives any person who may be injured in his 
business, by reason of anything forbidden in the antitrust laws, the right to sue for 
such injury in any district court where the defendant resides, or is found without respect 
to the amount in controversy and shall recover three-fold the damages sustained, together 
with the cost of suit, including a reasonable attorney’s fee. This section opens the door 
of justice to every man, whenever he may be injured by those who violate the antitrust 
laws, and gives the injured party ample damages for the wrong suffered.” 51 Conc. Rec. 
9073 (1914). Cf. 51 Cone. Rec. 9261 (1914). 

19 F.g., Keogh v. Chicago & N.W. Ry., 260 U.S. 156, 164-65, 43 Sup. Cr. 47, 50 
(1922), where Mr. Justice Brandeis observed: “Under section 7 of the Anti-Trust Act 

. recovery cannot be had unless it is shown, that, as a result of defendant’s acts, 
damages in some amount susceptible of expression in figures resulted. These damages 
must be proved by facts from which their existence is logically and legally inferable. 
They cannot be supplied by conjecture.” See also Bigelow v. RKO Radio Pictures, 327 
US. 251, 66 Sup. Ct. 574 (1945), analysed in McConnell, The Treble Damage Action, 
1950 U. Int. L. Forum 659, 664-68, where it was held that the proof of the amount of 
special damages need not be definite. Case digests are collected at 2 CCH Trape Rec. 
Rep. § 9011-9011.645. For detailed analysis see Clark, The Treble Damage Bonanza: New 
Doctrines of Damages in Private Antitrust Suits, 52 Micu. L. Rev. 363-404 (1954). 


20 Flizabeth Arden Sales Corp. v. Gus Blass Co., 150 F.2d 988, 993 (8th Cir. 1945), 
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However, the intent evidenced in the legislative procedure followed in 
passing the act seems to refute this position. Before the act became law, 
there were under consideration bills in both the House *? and the Senate 2? 
which were different in several respects and which were sent into Conference 
Committee. The Senate version contained the following section: 


oe Por 

(e) For purposes of suit under section 42° of this act, the measure 
of damages for any violation of this section shall, where the fact of dam- 
ages is shown, and in the absence of proof of greater damages, be pre- 
sumed to be the pecuniary amount or equivalent of the prohibited 
discrimination, payment, or grant involved in such violation: .. . .” 4 


This section was completely deleted by the Conference Committee. 
The House Conference Committee Report explained: 


“Subsection [2](e) of the Senate bill set up a new measure of dam- 
ages for violations of the law, whereas the House bill left the damages 
to be determined in accordance with the provisions of the existing 
Clayton Act. The Senate receded.” 25 


Even if the refused modification was intended to apply only after the 
fact of special damages had been shown, as was asserted by the Arden deci- 
sion, it would appear presumptuous to declare that Congress was unaware 
of the existing judicial interpretation of the private damages section, which 
had been in effect for forty-six years. It seems untenable to hold, therefore, 
that there is an incompletely expressed congressional intent which must be 
judicially supplemented by applying a different measure of damages to 
Robinson-Patman violations than to violations of the Sherman or original 
Clayton Acts. On the contrary, congressional intent is seemingly insistent 
on a uniform measure of private damages.”¢ 


cert. denied, 326 U.S. 773, 66 Sup. Ct. 231 (1945): “.... [While courts are and should 
be cautious about adding words as such to a statute generally, they will not hesitate 
to read into the sense of some section or provision a qualifying or expanding expression 
plainly implied by the general context of the act, which has been palpably omitted and 
which is necessary to prevent the legislative purpose from failing in one of its material 
aspects.” 

21 HR. 8442, 74th Cong., 2d Sess. (1936). 

22S. 3154, 74th Cong., 2d Sess. (1936). 

23 Section 4, 38 Stat. 731 (1914), 15 U.S.C. § 15 (1952). 

24 80 Conc. REc. 8418-19 (1936). 

25 H.R. Rep. No. 2951, 74th Cong., 2d Sess. 8 (1936). 

26 PATMAN, THE RoBINSON-PATMAN AcT 237-38 (1938): “.... [The treble damage 
section] is found in similar substance in the Sherman Anti-Trust Act passed July 2, 1890. 
It therefore is well grounded in many years of legal history. 

“,... Therefore, [as opposed to the original Clayton Act’s requirement that com- 
petition be lessened,] under the penalties provided for offenses against the Act, a single 
injured party may recover three-fold damages, and all costs, including attorney’s fees, 
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In the instant decision, Judge Hand strengthened these indicia of intent 
by noting that the combination of an “automatic” damages section with that 
placing the burden of proof on the violator to justify his acts 27 would be 
a very onerous penalty. Judge Hand felt that Congress surely would have 
been more explicit had this been its intent. 

It is difficult to view the Arden decision as anything less than a 
usurpation of a congressional prerogative, if not a violation of clear con- 
gressional intent. It is submitted that the instant case reflects the true state 
of the law as Congress enacted it, and that a different measure of damages 
may consitutionally come only from that body. 


James K. ALMETER 


in the event of a single injury; provided it can be established to the satisfaction of the 
Court that the injury resulted in fact from unlawful discriminations prohibited by the 
Robinson-Patman Act.” 

2749 Stat. 1526 (1936), 15 U.S.C. § 13(b) (1952). 
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AN ANALYSIS OF THE ILLINOIS COURT SYSTEM 


The following subject-topics will be discussed: 


THE SUPREME AND APPELLATE COURTS 
Jurisdiction and administration; rule-making power; supervision of the bar; 
election and tenure. 


COURTS OF GENERAL JURISDICTION 


Circuit Courts, City Courts, Superior Court of Cook County and Criminal 
Court of Cook County; trial and review jurisdiction, administration, dockets 
and special remedies. 


THE FEDERAL COURTS 
Original and removal jurisdiction; venue; dockets; three-judge courts. 


A COMPARISON OF JUDICIAL SYSTEMS 
An analytical comparison of the Illinois court system with that of other states 
and jurisdictions. 


COURTS OF SPECIAL JURISDICTION 
County and Probate Courts. Trial and review jurisdiction; administration; 
dockets; special proceedings. 


FAMILY COURTS 
Exclusive and concurrent jurisdiction; procedural aspects of proceedings; 
special problems. 


COURTS OF LIMITED JURISDICTION 


Municipal Courts, Municipal Court of Chicago, Justices of the Peace and 
Police Magistrates. Jurisdiction, administration and special problems. 


Detailed announcements and registration blanks for the course will be 
available about October 25, 1957. 
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from posterdays lau? 


The Answer ts in 


ANGERSTEIN’S 
Revised Edition 


ILLINOIS 
WORKMEN'S COMPENSATION 


Three volumes 
with latest Pocket Parts 


All changes from the former Acts and decisions have 
been carefully discussed in relation to their effect on 
the present law. 


Details on request 


BURDETTE SMITH CO. CHICAGO 2, ILL. 
111 W. Washington St. STate 2-6030 
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